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|to advocate a change of system so far as these 
‘reports are concerned, or to suggest that 
| they be again given over to private monop- 
oly. The bill before the Governor makes the 
| reporting system harmonious, and the ques- 
tion of a few thousand dollars additional cost 
‘to the State ought not to enter into the mat- 
‘ter at all, nor would it but for the fact that 


| the proposed change in the law relating to 





telating to advertisements, subscriptions or other business matters the Supreme Court decisions will end some- 
pees be atdresmes to Tus Assane Law Sevamat Compast. | body's private grait. We helieve the Govr- 
Subscription price, Three Dollars per annum. in advance. Single | ernor should and will sign the bill, because 
number Twenty-five Cents. a ss 
it has been passed in response to a clear and 
insistent public demand which is founded in 
justice and propriety and the better distribu- 
| tion of the decisions of the courts. 


The Levis! h ; ded | [Since the above was written, Governor 
e Legislature has at last decided to put Higgins has affixed his signature to the bill. 


an end to the anomalous system of reporting | To use an Hibernicism, although this is the 


it ; ‘or . 
m areas hs the spc * this one: | death blow of the “ Octopus,” the aforesaid 
whereby the Supreme Court Keporter has Octopus still lives. ] 


been enabled to exploit them for his own) 
benefit and emolument, at the expense of the | 


public. The bik, putting the Supreme Court, A murder trial which has just been con- 
Reporter on a salary of $5,000, and doing) cluded in this city, that of Richard E. 
away with the private monopoly which he) Preusser, for the killing of Myles McDonnell 
has so long enjoyed, is now in the hands of| on the morning of the eighth of June last, 
Governor Higgins. That Mr. Hun'should be | again illustrates the’ need of a change in 
permitted to charge two dollars a volume for | our laws relating to the matter of unanimity 
the Supreme Court Reports, while those of) in jury’s verdicts. The trial occupied three 
the highest appellate tribunal, the Court of) weeks, cost the county of Albany anywhere 
Appeals, cost the public and the profession | from $10,000 to $20,000, and was held, to the 
only one half as much, was sufficient reason| exclusion of all other business, during the 
in itself for making the change. At the time| March term of the Supreme Court, to say 
of writing, the Governor had not acted upon| nothing of the parading before the public of 
the bill, and some of the newspapers were! many revolting details in the life of the de- 
seeking to secure the executive disapproval | fendant, and yet it was all for naught; the 
by pointing out the fact that its effect, if) result was a mistrial, the jury being unable, 
enacted into law, will be to place an additional after two days’ deliberation, to reach unan- 
burden upon the State, “ which the lawyers imity upon a verdict. According to authentic 
might just as well carry.” Our esteemed con-| reports, the jury was strongly in favor of 
temporary, the Albany Evening Journal, for conviction, taking very little “stock” in the 
example, says that “the Governor might with | defendant’s plea of insanity, notwithstanding 
propriety consider why the State should | the strong case made by the eminent alien- 
assist in furnishing the legal profession with | ists called by the counsel for the prisoner. 
cheaper law books.” This specious plea, it) The jury was composed largely of farmers, 
seems to us, ought not to have any weight | and rumor has it that they decided to exclude 
with the Governor, because the same reason-| the expert opinions in the case entirely, not 
ing would apply with equal force to the other | because the one side offset those called on 
State Reports, those of the Court of Appeals the other, but for the reason that the subject 
and the miscellaneous courts. No one, so far was too deep for their comprehension. Since 


as our knowledge goes, has had the temerity! the parading of so many scandals in reference 
Vou. LXVII.—No. 4. 
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to expert evidence, it is not at all strange 
that very little attention should be paid to 
the opinion of paid experts, too many of 
whom are quite willing to testify on whatever 
side they may happen to be retained, irre- 
spective of the facts found. Nor would it be 
surprising if a demand should arise for the 
abolition of all opinion evidence. This would 
not necessarily involve the exclusion of alien- 
ists from the witness stand, but rather con- 
fine their testimony to the facts and condi- 
tions found to exist on their examinations, 
leaving the jurors to form their own conclu- 
sions as to the sanity or insanity of the 
prisoner. As to the matter of unanimity in 
reaching verdicts, this case again emphasizes 
the need of some change in the laws. But for 
the views and opinions held by one man 
among the twelve, a verdict of conviction 
would have been speedily reached. We are 
neither impugning the motives of this juror, 
nor criticizing his action; he had a perfect 
right, and, indeed, it was his sworn duty to 
stand by his honest convictions to the end, 
no matter what were the views of the other 
eleven; but in cases where the preponderance 
of opinion is so large, it would seem to be 
proper, at least in non-capital and civil cases, 
to permit a verdict to be given by less than 
a unanimous vote of the jury. 





The Preusser murder trial was also 
notable for the very strong case made 
out on behalf of the defendant by his 


counsel, Judges D-Cady Herrick and 
Andrew Hamilton and Mr. Neile F. 
Towner. There was no dispute whatever 


about the killing of McDonnell by the de- 
fendant, the only question presented for the 
jury’s determination being as to his mental 
responsibility at the time of the homicide. 
Cumulatively, a very strong case was made 
out for insanity, as shown by hereditary 
taint, peculiar and eccentric acts over a long 
period preceding the shooting, loss of mem- 
ory and of former business ability, change of 
disposition, physical condition due to vene- 
real disease which, in the opinion of the de- 
fense’s experts, had undoubtedly affected his 
brain. Added to all this was the positive 
opinions of these experts, Drs. Allan McLane 





Hamilton and Carlos F. Macdonald, of New 
York — both recognized as among the ablest 
in the world — that the defendant was suffer- 
ing to such an extent from disease of the 
brain that he was unable to appreciate the 
consequences of his acts, or to know that 
they were wrong. On the side of the prose- 
cution were the opinions of other eminent 
and able experts diametrically opposite. No 
one could blame the jury, perhaps, for ex- 
cluding the expert feature of the trial from 
consideration in forming their verdict, for 
where doctors disagree, laymen — especially 
agriculturists whose mental processes are 
more familiar with rotation of crops and the 
feeding of stock for profit than with the 
pathology of the human brain — ought to be 
given a similar privilege. The case was also 
notable for its entire absence of any motive 
shown by the prosecution for the killing of 
McDonnell by the defendant, although it is 
well recognized that motive need not neces- 
sarily be shown in order to obtain a convic- 
tion, it being especially important in cases 
depending wholly upon circumstantial evi- 


dence. In this case, it seems to us, the bring- © 


ing in of a verdict of a lesser degree than 
that charged in the indictment, which was 
very nearly accomplished in the jury room, 
would have been highly incongruous, not to 


say absurd. Not only was the killing ad-. 


mitted, but premeditation was clearly shown; 
hence, there should have been either a ver- 
dict of conviction as charged, or acquittal on 
the ground of insanity. Judge Gilbert D. B. 
Hasbrouck, who in this case presided over 
his first criminal trial since his elevation to 
the bench, received many compliments for 
his able and learned exposition of the law 
in his charge to the jury. It was in many 
respects a model charge, so complete, fair 
and impartial as to call forth equally warm 
encomiums from both prosecution and de- 
fense. This is a compliment as rare as it must 
have been gratifying to the judge concerned. 





A cognate matter, bearing upon the pre- 
vention of mistrials, is the proposition to 
amend the law relating to juries by providing 
for a jury of fourteen or fifteen members, the 
additional jurors to come into usefulness 
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only in case one or more of the twelve should 
become incapacitated for any reason (as actu- 
ally happened not many months ago in the 
first attempted trial of “ Nan” Patterson, in 
New York city). This is a change which 
should be made, whether by ordinary legal 
enactment or amendment of the Constitution, 
as may be decided upon. Cases are con- 
stantly occurring all over the country 
wherein much time and large expenditures of 
money would have been saved if there had 
been in vogue a system of choosing supernu- 
merary or additional jurors. The plan for 
the utilization’ of a thirteenth juror contem- 
plates that he should sit with the other twelve 
and listen to the testimony and the argu- 
ments until the case is all made up and the 
jury: retires to consider its verdict. Then he 
is to be discharged, and twelve men are to 
decide the case. The additional cost would 
be trifling, but it might save the country a 
very large sum of money in certain cases. 





According to a verdict handed down re- 
cently in the Common Pleas Court, Phila- 
delphia, kisses stolen from a married woman 
are worth $75 each. The jury that fixed this 
schedule was composed of seven married 
men, three prospective husbands and two 
bachelors. The woman kissed and her hus- 
band valued the favors at $10,000, and will 
appeal the case. In compliance with the 
verdict, Pembroke D. Harton, a manufac- 
turer, will be expected to pay $300 to Mrs. 





Edmund C. McCartney, wife of an inventor, of 
226 East Haines street, Germantown. Har-' 
ton and McCartney were partners in a | 
chicken farm in Lansdale, in 1901. During 
the absence from home of McCartney, it was | 


fight the verdict, if need be, up to the highest 
court in the Keystone State. About $2,500 
a kiss, he thinks, would be much nearer the 
proper valuation for the surreptitious oscula- 
tion of which Mr. Harton was guilty. 





The election of Judge Dunne, as mayor of 
Chicago, brings prominently before the pub- 
lic once more the question of the propriety 
of occupants of the bench seeking elective 
offices. In the case referred to, the wearer 
of the judicial robes did not exhibit as ele- 
vated an idea of the judicial office as Judge 
Alton B. Parker did, when he became a can- 
didate for President of the United States, for 
the Chicago judge did not resign his office, 
but contented himself by procuring a substi- 
tute. Nevertheless, Judge Dunne was not 
rebuked by the voters, but instead was given 
the office he sought. Thus is again illustrated 
the uncertainty and fickleness of public 
opinion. Surely, judges who become candi- 
dates for political office should possess suf- 
ficient sense of the proprieties to doff the 
judicial ermine before entering upon their 
canvass; but if they do not, the law should 
compelit. We, therefore, are strongly in favor 
of a statute making a judge ineligible for any 
other office during the term for which he 
was chosen. We agree with a Chicago con- 
temporary that it would be a capital idea to 
have carved in bold relief over the entrance 
to each judge’s room the motto (with apolo- 
gies to Dante): 

“All hope of political preferment abandon, 
Ye who enter here.” 
cngnptinnitianasi 
SOME FORENSIC PROBLEMS CONCERNING 
VENEREAL DISEASES.* 


testified by his wife, Harton visited the place | By Ferp. C. Varentine, M. D., anp Terry M. 


and kissed her. On two occasions the wife 
did not confess to her husband. When Har- 


ton kissed her the third time, she told her human flesh can acquire, 


TowNsENbD, M. D., New York. 





In venereal, more than in all other ailments that 
the conjoint studies of 


better half about it. When the manufacturer | lawyers and physicians are needed. Yet this So- 
implanted the fourth kiss on Mrs. McCart-| ciety, formed for the very purpose of associated 
ney’s ruby lips her husband and a constable, oye seems to have given the matter but little heed. 
who were peeping through a curtain, saw) the 108 papers send end Geneene Sen SE 

; : : | 1892, only two refer distinctly to venereal diseases. 
what het going on; hence the Suit. Mr.| These are “A Plea for the Legal Control of 
Harton is represented as perfectly willing to | Syphilis,” by R. Duncan Bulkley, M. D., presented 


settle on the basis fixed by the jury, but Mr. |-————————— 


rs . Z * Read before the Society of Medical Jurisprudence, 
McCartney announces his determination to March 13, 1905. 
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on May 8th, 1895, and “The Medical Secret,” by. 
Alfred M. Bullowa, Esq., on March goth, 1903. 


she infected the syringe from which Mrs. A. B. ac- 
quired gonorrhoea. Her husband’s infection by his 


It is most singular to the physician, and especially | innocent wife thus became explicable. 


to the venerologist, that many eminent lawyers have 


With the morality or legality of preventing con- 


but vague notions of the frequency and far-reaching | ception we are not at present concerned. The only 


effects of venereal diseases. Indeed few possess} 
more knowiedge than the unlearned layman, who has | 
confused ideas concerning the three primary ven-| 
ereal infections, namely, gonorrhoea, chancre (the | 
true syphilitic sore) and chancroid. And it is not | 
rare to find a man deeply learned in the law who 
is astonished at the information that syphilis is ac- 
quired without immorality almost as often as from 
illicit intercourse. 

More singular still becomes this paucity of in- 
formation when it is remembered how frequently 
these diseases annihilate the marriage relation, upon | 
which the edifice of State is built. 

Experience in our special studies need not be of 
long standing to enforce the conviction that among 
professional people, clergymen only, know less of 
venerology than do lawyers. 

To a degree this ignorance is natural. The so- 
ciological influences of venereal diseases are, if the 
information given is correct, barely touched upon in| 
juridical and theological curricula. The inevitable 
result is that when a person has a venereal disease 
he is presumed to carry in its presence or conse- 
quences, conclusive evidence of his or her immoral- | 
ity. Citation of a few cases will suffice to demon- 
strate the fallacy of such conclusion: 


point submitted is that when a man has acquired 
gonorrhoea from his wife her infidelity is thereby 
not necessarily proven. 

Swinburne(1) reports a similar case, communi- 
cated to him by Brown: “A patient came to him 
suffering from a gonorrhoea, and having nothing to 


conceal, disclosed to him its only possible source, a 
| young woman with whom he had sexual relations. 


She was examined and found to have the disease; 
both patients disclaimed any other source. It was 
found that the sister of the young woman was under 
treatment for a gonorrhoea and habitually used her 
sister’s fountain douche and vaginal nozzle, making 
this the possible, and indeed probable, source of the 


| disease.” 


II. Infection from females who present no, evi- 
dence of venereal disease.— Occasionally cases come 
under observation in which a man is infected by a 
female whose most careful examination fails to re- 
veal any evidence of disease. She acts as the “in- 
nocent carrier.” This term is used to cover those 
instances in which a female receives infection, but 
is not herself infected. Her next “lover” or “ cus- 
tomer” may then receive the infection from her. 


| The fact that her examination exposes no evidence 


| of disease by no means proves her fidelity to the 


I. Both husband and wife may acquire gonor- 
rhoca without immorality by cither. 


A. B., aged thirty-two, married two years; no) 
children because his wife used preventive douches. | 
The patient never had any venereal disease before | 
the present infection. He was brought for ex- | 
amination by his legal adviser, as a preliminary to! 
an action for divorce on the statutory ground. The| 
clinical manifestations, confirmed by microscopy, | 
showed that he had a virulent gororrhoea. In face | 
of this evidence his love for his wife struggled | 
against suspicion of her guilt. 

Investigation showed that he lived in an apart-| 
ment-house in which the bath-room opened upon a 
narrow airshaft. Opposite to the bath-room, and 
also with a window to the same shaft, was the ser- 
vant’s room. The servant had been in the patient’s 
employ since his marriage. 

Further questioning revealed that Mrs. A. B., like 
many otherwise not wunaesthetic women, unim- 
pressed by the indelicacy of the act, had her foun- 
tain syringe hanging always ready close to the 
“toilet” convenience. This syringe she used after 
each coitus, for the purpose mentioned before. 

Omitting, for brevity’s sake, further steps of the 
inquiry, suffice it to say that the negress in the 
service of A. B. was afflicted with gonorrhoea. 
Prompted by curiosity she had observed her mis- 
tress’ use of the syringe. She imitated the procedure 





during her mistress’ absence, with the result that 


man who was infected by her. 


Ill. .4n infected female may not infect some men, 
but be capable of conveying the disease to others.— 
That a female can have gonorrhoea for a long time 
without infecting, is well illustrated by a case in the 
senior writer's experience. It is copied here as 
originally published : (2) 

“Contractor, aged sixty-five, married; father of 
three healthy children. Since his ‘fifteenth year, 
even after his marriage, he has been a decided 
sensualist. For the entire fifty years he cohabited 
with at least one woman a day. He was not con- 
stant to anyone until three months before he came 
for advice. Then he took a long voyage with a 
young widow; they were in each others company 
constantly during these three months. At the end 
of this term he was taken with gonorrhoea in its 
severest form. Examination of the widow revealed 
that she had no visible discharge. A very slight 
discharge was evoked, however, by the use of steril- 
ized tampons. This discharge contained gonococci. 
Questioning her revealed that she had had a light 
attack which was diagnosed as “leucorrhoea,” a 
short time after her marriage, ten years before. She 
also confessed to having had more or less protracted 





(1.) George K. Swinburne: ‘‘ Venereal and Genito- 
Urinary Diseases,’’ in Peterson and Haines’ Text- 
Book of Legal Medicine and Toxicology, Vol. II, p. 
154. W. B. Saunders & Co., 1904. 

(2.) Advice to Gonorrhoeal Patients.’’ Philadelphia 
Medical Journal, July 8, 1899. 
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intimacies with three men after her husband’s death | 
and before her relations with the man she infected. | 
None of her other lovers had been infected.” 


It must be remembered that this man was a| 
profligate, but in fifty years of gross promiscuity 
escaped infection. His paramour had acquired | 
gonorrhoea from her husband, but had not infected 
her first, second or third lover. On the voyage re- 
cited she and her fourth lover were constantly in 
each other’s company, consequently neither was able | 
to commit an infidelity in which an infection could 
have been acquired. 

A theory upon which this case may be considered 
is that at the moment when this patient contracted | 
gonorrhoea from his paramour, he was in a state of | 
reduced resistance. This reduced resistance may | 
have been due to a common cold, or perhaps a local | 
irritation from over-energy in venere or to one of | 
those excesses ip champagne to which this patient 
was occasionally given. The reduced resistance, | 
general or local, may have enabled gonococci to gain | 
a foothold which at other times- they could not. 

,Another theory for this man’s infection by his 
paramour may have rested with her. The con- 
taminating approach may have been just before or 
just after the menstrual period, when local con- 
gestion rendered the genital circulation inordinately 
active. Or, this circulatory over-activity, outside of 
the time of menstruation, may have been stimulated 
by alcohol. This local hyperaemia would, in the 
nature of things, excite increased secretion, and the 
secretion would tend to bring to the surface gono- 
cocci that otherwise would not be in evidence. 

At all events the lessons of the case are: 

A woman can be infected with gonorrhoea and be 
unaware of the fact; 

A woman can for years harbor gonococci and 
present no evidence thereof; 

A woman with residual gonorrhoea can cohabit 
with a number of men and exercise no physical 
detriment upon them; 

Yet, under circumstances favorable for infection 
in her or her paramour, she can infect him. 

The last-mentioned fact’ is well demonstrated in 
another case, which will also be copied as originally 
published:(3) “This young woman claimed to 
suffer from occasional erotomania. When the con- 
dition was severe she assumed the part of a prosti- 
tute. Frequent cohabitation did not relieve the de- 
sire, unless the man’s physique or mentality espe- 
cially pleased her. Then coitus produced an orgasm. 
She was sure, whenever this occurred, that she had 
infected the man. Her physician told me that she 
had sent him a number of patients for whose treat- 
ment she had paid, whenever the patient would per- 
mit it. She unhesitatingly related that she had had 
gonorrhoea four years previous to consultation. 

“ Examination evinced no excess of secretion, but 
a thorough curettage revealed that the deeper uterine 





(3.) Irrigation Treatment of Gonnorrhoea; its Com- 


|in relation to gonorrhoea. 
| permissible to construct a composite patient and 


|on hell.” 





) vem pen and Sequelae, p. 188. Wm. Wood & Co., 


mucosa harbored gonococci. This young woman, 
though continuing her course, afterwards, infected 
no others.” 


A recital of other. extraordinary cases would give 
this humble contribution to science a pornographic 
tinge. It will better subserve the present purposes, 
to generalize upon the commonest of all occurrences 
For this end it may be 


submit him to the present audience of legal and 
medical experts, as a hypothetical case. It is of- 
fered on the evidence that has been presented many 


| times in every practitioner’s experience. 


IV. Uncured gonorrhoea in the male may not be 
| evident— John Jones, with other young men or 
alone, sober or intoxicated (as are the majority 
when they contract venereal diseases) some twenty 
years ago “followed her whose footsteps take hold 
The consequence, in this instance, was a 
gonorrhoea. It ran the usual course of an uncom- 
plicated attack. Jones treated himself with patent 
medicines, or was treated by a quack or by a drug 
clerk, or by an honest, well-meaning general practi- 
tioner of that day. For years thereafter no mani- 
festation of the disease presented itself. The natural 
result of the absence of symptoms was that nothing 
further than a hazy recollection of the incident 
remained. 

Jones, since then, occasionally or frequeatly im- 
bibed to excess; no consequences thereof showed 
themselves in his genito-urinary organs. He occa- 
sionally also yielded to the genesic impulse; some- 
times even he was drunk and remained drunk with 
prostitutes; no physical results except a Katzen- 
jammer punished him. 

Fate, as it comes to most men, presented itself in 
a charming girl. She embodied all his ideals of a 
life-partner. From that moment Jones was a 
changed man. For him the convivial bowl had no 
more attractions, and the prietesses of Venus, how- 
ever beautiful, inspired in him no sentiments except 
horror and disgust. A pure and clean life was 
thenceforth his only goal, that he might merit the 
love he hoped to inspire in the object of his 
adoration. 

They were married, and for them “ war der Him- 
mel voller Geigen.” But, ere the honeymoon had 
waned, one of the following conditions interrupted 
matrimonial joy: 

Young Mrs. Jones, being a normal woman and 
loving her husband, finds that the raptures that his 
embraces hitherto awakened, now give naught but 
pain. Or, even without pain, a more or less copious 
discharge from the genitals sets in; the kidneys, too, 
may seem to her to have become extraordinarily 
active, and each manifestation of their activity is 
accompanied by burning, cutting distress. When 
this passes endurance the young sufferer confides in 
her mother. The older lady’s diagnosis is soon 
made: she considers that the new tasks imposed by 
matrimony have produced bruises, and advises wash- 
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ings with borax or alum water, or slippery-elm tea. 
The discharge and ‘sufferings are but slightly re- 
lieved or do not abate at all. Mrs. Jones thereupon 
is taken to the family physician, possibly the one 
who helped her into the world. Mayhap he is one 
of those dear old gentlemen of whom some still live. 
Allusion is now made to the class who regard the 
microscope and its appurtenances as “ new-fangled 
scientific toys.” He does not examine “ Totsie,” as 
he still calls Mrs. Jones, for he has often met brides 
of a few months in her condition. He explains to 
her mother that this is very common in recently 
married women. He prescribes lead and opium 
wash, and advises temporary divorce ab thoro, until 
the “irritation” has passed off. And pass off it 
does — apparently — for pain and discharge cease. 
Some time later Mrs. Jones’ mother brings her to 
the doctor again. This time the young wife has 
vague discomfort in the back and abdomen, and the 
doctor congratulates the elder lady on the prospect 
of becoming a grandmother. But the young lady 
interposes that the swelling of her abdomen is only 
on one side. The doctor is then constrained to ex- 
amine her. While he may deride modern scientific 
methods, he can teach many a theorist in the inter- 
pretation of clinical evidences. He recognizes an 
enlarged tube or ovary. He promptly asks for con- 
sultation with a surgeon. An operation soon fol- 
lows. One ovary and tube, perhaps both, must be 
remove; possibly panhysterectomy is necessary to 
save the poor girl’s life. Bacteriological examina- 
tion of the removed organs shows them to contain 
myriads of pus-germs, for whom the ground had 
been prepared by gonococci. 

Where is now that life of bliss presaged her yes- 
teryear? For Totsie there is no hope of ever being 
called “Mamma.” And her husband can love her 
only as one loves a beautiful, lost memory. His 
hope of a joyous, vigorous wife, is an unsexed being 
forever. 

Innumerable variations of this composite case 
appear in practice, the essential facts that remain 
the same are: 

That a man may have been free for years from 
perceptible evidences of gonorrhoea and yet be able 
to infect a woman. To be more specific, it may be 
enumerated that a man who has ever had gon- 
orrhoea, even one that capricious memory makes, or 
which in reality appeared as a “ slight attack ” many 
years before marriage, may have presented the fol- 
lowing conditions: 

1. Absolute absence of discharge or any other 
symptom that might attract attention to the genito- 
urinary organs. 

2. Urine that is passed normally as to intervals 
and without discomfort. 

3. Urine that is passed perfectly clear, and car- 
ries with it no shreds, filaments, flakes or even 
granules. 

Despite these apparent evidences of health no one, 
without exhaustive physical examination, is war- 
ranted in assuring him that he will not infect his 





wife with the disease, whose recollection he would 
gladly bury with a dead past. 


V. When is a man cured of gonorrhoea?—It 
would lead far afield from present purposes to here 
fully detail the methods employed to ascertain when 
professional consent to marriage may be given. Suf- 
fice it to say that an interrogation of each part of 
the lower genito-urinary apparatus must be made 
to determine whether one or more of them harbor 
gonococci. The means employed to this end may 
be sketched most superficially, merely for their enu- 
meration, as follows: . 


a. Microscopy and culture-— Many men consider 
themselves free of disease when only a small drop 
of clear excess of urethral secretion presents or can 
be expressed from the meatus in the morning. This 
drop, when examined microscopically may be found 
to contain gonococci: Even if no such result is ob- 
tained, gonococci may be found in’cultures made of 
this drop. 

b. Urinary examjination.— Perfectly clear urine, 
normally passed, may carry gonococci and conse- 
quently evidence that the patient is not cured. To 
determine the presence or absence of gonococci, such 
urine must be sedimented or centrifuged and bac- 
teriological examination made of the sediment. 

c. The beer test—lIrritation of the urinary tract 
by beer or champagne often serves to evoke an in- 
crease of urethral secretion. In those who do not 
drink alcoholics, or who are in danger of becoming 
drunkards by their abuse, the beer test may be 
substituted by ordering excessive libations of car- 
bonated waters. 

d. Direct irritation—If the test above described 
produces no, or only an unsatisfactory, result, the 
urethra may be irritated by silver nitrate or bi- 
chloride injections and the consequent discharge ex- 
amined microscopically and by culture. 

e. Tactile exploration— Only exceptionally does 
urethral stricture result after a first gonorrhoea, if 
the patient recovers therefrom within eight months 
(Guyon). As, however, the person in hand may be 
one of the exceptions, his examination would not be 
complete without exploration by means of the 
bougie-a-boule. This may drag forth from post- 
strictural macerations, be they ever so slight, gono- 
cocci that have lain for years inactive, but ever ready 
to proliferate and reinfect at slight provocation. 

f. External digital palpation— Experienced fin- 
gers may, through the coverings of the urethra, dis- 
cover slight nodulations which have escaped the 
patient’s observation. These nodulations are likely 
to be Morgagnian crypts or Littré’s glands, whose 
mouths have become occluded, shutting off gono- 
cocci from the urethra. No severe irritation is re- 
quired to cause these crypts or glands to break 
down and cmpty their contents upon the mucosa 
and there set up what, to all intents and purposes, is 
a new gonorrhoea. 

g. Urethroscopy.— By inspection of the urinary 
channel with aid of electric light inserted therein, 
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Joci of possible infection may be discovered that 
otherwise would not be ascertainable. Specimens for 
bacteriological examination can be taken therefrom 
by means of the Kollmann gland-aspirator, and the 
presence or absence of gonococci therein determined. 


h. Digital exploration of the major adnexa.— 
Even when all the other means mentioned have re- 
sulted negatively, the seminal vesicles or prostate 
may harbor gonococci in a quiescent state. The 
finger inserted into the rectum can be made to propel 
the contents of these adnexa into the urethra, whence 
they may be taken for bacteriological investigation. 

i. The cundom test—-No conscientious practi- 
tioner would advise an applicant for professional 
marriage — consent to commit what is tantamount to 
adultery, in a man who is affianced. Indeed, the 
accepted Anglo-Saxon code of morals forbids ap- 
proval of extra-marital coitus. But it has ceased to 
be rare that a general practitioner who has treated 
a man for gonorrhoea, ‘sends him to the consultant 
to determine whether he is free from the disease, as 
far as modern methods can decide. In continental 
Europe many consultants unhesitatingly accept that 
the applicant. will indulge in coitus, and advise that 
it be performed with a cundom, which is to be 
brought for examination as soon after the act as 
possible. In England and in our country such 
counsel is viewed as at least abetting immorality. 
Should the consultant, however, be certain that even 
if dissuaded, the applicant will have illicit inter- 
course, he probably may suggest the means used in 
Europe. True, this is “ beating the devil around the 
stump,” whose correctness may be left out of the 
present consideration. If such a person brings a 
cundom with its contents for examination, speci- 
mens for microscopy and culture can easily be taken 
therefrom. 


Mention has been made of the need of the bac- 
teriologic investigation in almost each of the pre- 
ceding steps. Of course this premises that the ex- 
aminer is thoroughly familiar with the gonococcus, 
and that several exhaustive examinations be made 
of the various specimens taken from the substance 
examined. The need thereof is well exemplified in 
a recent contribution to the subject by Sturgis.(4) 
This eminent and brilliant venerologist says: “ Re- 
garding the value of cultures as a means of diag- 
nosis, where they are successful they are undoubt- 
edly of value; indeed, they may be said to settle any 
doubt which may arise as to the nature of the bac- 
terium, but in using this method it should be remem- 
bered in the first place that the gonococcus is at best 
exceedingly difficult to cultivate, for there are but 
few media upon which this bacterium will propagate 
itself. Secondly, it cannot be subjected to any great 
variations of temperature, especially of coid, so that 
the matter would need to be propagated directly to 
the menstruum for culture and thence transferred 
immediately to an incubator, because carrying it 





(4) F. R. Sturgis. 
Gonococcus? ”’ 
February, 


“Of What Clinieal Value is the 
The American Journal of Urology, 





about is often apt to disturb the proper cultivation 
of this cryptogam. Hence, should the result be 
positive, the diagnosis is settled; but, on the other 
hand, should the result be negative, the surgeon is 
just as badly off as he was at first regarding the cer- 
tainty of the diagnosis.” 

It is eminently satisfactory to have confirmation 
from so distinguished a teacher as Professor Sturgis 
has many years been, of the facts we have long em- 
phasized, viz.: 

1. That an examination for gonococci, to be of 
any value, must have as essential prerequisites, all 
the conditions that bring the methods employed to 
perfection, as nearly as is at present possible. 

2. That the presence of gonococci, when few and 
far between, can with absolute safety be diagnosed 
only by culture. 

3. That experience has caused us to employ 
blood-serum (Loeffler's mixture) as the most favor- 
able culture medium. 

4. That the changes of temperature which can be 
detrimental to a culture are easily avoided by mak- 
ing the inoculation in the consultant’s own labora- 
tory and immediately placing the slant in the 
brood-oven. 

5. That, to speak pro domo, we have had no 
difficulty with cultivations since having the labora- 
tory on the same floor with the offices. 


No pretense at system or exhaustiveness can ac- 
company the preceding meagre outline of the 
methods at present employed to determine whether 
a man may marry without danger to his wife. The 
sketch is offered to those of the legal profession 
who have not studied the question. Indeed, con- 
versations with a number of gentlemen learned in 
the law, shows they did not know such methods 
existed. One of the most eminent legal members 
of this society recently expressed astonishment at 
learning some incontrovertible facts regarding ven- 
ereal diseases which are well-known to every tyro 
in medicine. Among the facts this gentleman had 
occasion to consider are some which may be men- 
tioned here. They are excerpted from a little book 
before quoted.(5) 


VI. The dangers of uncured gonorrhoea in men. 
—In 1872 Noeggerath, of New York, announced (6) 
that he agreed with Ricord in that 800 men of every 
thousand in large cities had gonorrhoea. Lawson 
Tait, the eminent gynecologist, asserted that every 
man at least once had clap. This is certainly too 
strong a statement, as we have known a number of 
trustworthy men who escaped the disease. 

Four years after Noeggerath’s first publication on 
the subject, he summarized his views in another 
paper.(7) For present purposes, reproduction of 
several of these conclusions will suffice: 





(.) Irrigation Treatment of Gonorrhoea. Pp. 208 
et seq. 


(6.) E. Noeggerath: 
weiblichen Geschlecht. Bonn, 

(7.) E. Noeggerath: ‘‘ Latent Gonorrhoea in the 
Female.”’ Transactions of the American Gynecological 
Society, 1876. 
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“Latent gonorrhoea in the male, as well as in 
the female, may infect a healthy person with acute 
gonorrhoea. * * * 

“Latent gonorrhoea in the female, either the con- 
sequence of an acute gonorrhoeal invasion or not, 
if it pass from the latent into the apparent condi- 
tion, manifests itself as acute, chronic, recurrent 
perimetritis or ovaritis, or as a catarrh of certain 
sections of the genital organs. 

“ About ninety per cent of sterile women are mar- 
ried to husbands who have suffered from gonorrhoea 
either previous to or during married life.” 


Perhaps no one in the medical profession has ever 
been so derided as was Noeggerath for his deduc- 
tions. To-day, however, justice is done him by 
even those who once decried his assertions as “an 
alarmist’s vagaries.” His statements, based upon 
clinical observations alone, must necessarily appear 
somewhat crude now, as the gonococcus was not 
discovered until several years later.(8) Weighty and 
sad confirmations followed in ever increasing num- 
bers, until the literature of gonorrhoea became im- 
mense. To-day it is growing as never before. We 
now know that patients may die of gonorrhoea 
when its microbe invades the testicles, the prostate, 
the seminal vesicles, the heart, the brain and other 
organs. 

It may emphasize the subject in hand to quote 
from the statistics of the German Empire for 1894. 
These show that eighty per cent of the women who 
died of diseases of the reproductive organs were 
victims of gonorrhoea. The same statistics show 
that of all children born with seeing eyes, who 
shortly afterwards became hopelessly blind, eighty 
per cent lost their sight from gonorrhoeal infection 
during birth. Fortunately since the Credé method 
has been generalized, this percentage of blindness 
from gonorrhoea has been materially reduced. 

Not even the most abject pessimist would assert 
that any but the most degraded being would marry, 
knowing that he risked thereby the life of his wife 
and of his unborn children. 

Yet experience does not allow us to escape the 
conclusion that such ‘scoundrels live. Some allege 
as an excuse for their crime that the inexorable 
“laws of society” prohibit even deference of their 
marriage for any cause. Others unhesitatingly 
avow that the marriage portion is their quest, and 
that the ruin or even death of the bride is a matter 
of supreme indifference to them. Fournier, and 
more recently Morrow, discussed this in all its 
details. 


VII. The frequency of venereal diseases— Some 
of the present audience, not familiar with the sub- 
ject, may deem that much of the society’s time is 
consumed by consideration of exceptional conditions. 
This warrants submitting some figures which prove 
that venereal diseases are a greater menace to the 
public than are all other ailments combined. 





(8.) A. Neisser: ‘‘ Eine der Gonorrhée eigenthim- 
liche Mikrokokkenform.”’ Centralblatt fir die medi- 
cinischen Wissenschaften, No. 28, 1879. . 


| 





Neisser, at the Brussels Congress for Social and 
Moral Prophylaxis in 1902, showed that throughout 
the world the disease that most frequently afflicts 
humankind is measles, and that the second in fre- 
quency is gonorrhoea. 

The Committee of Seven of the New York County 
Medical Society(9) appointed to examine into the 
question as far as concerns our city, reported that 
200,000 people with venereal diseases all the year 
round walked the streets of New York. More re- 
cently it has been shown by Morrow that one-eighth 
of all the patients in the hospitals of New York are 
inmates thereof because of venereal diseases. 

Public policy forbids questioning these figures, 
lest it be discovered that they underrate the facts. 
If the real number of those in hospitals suffering 
from venereal diseases or their consequences were 
known, many who contribute to the support of 
charitable institutions would withdraw their aid, as 
their views would not permit them to lend comfort 
to those whom they regard as “ children of Belial.” 
Some good people would go so far as to agitate 
against city or State appropriations for governmental 
institutions, if they knew how many with venereal 
diseases and their results are treated therein. Hence 
it will be well to leave undisturbed the estimate 
before quoted of that eighth of the population in 
the hospital beds. 


That at least 200,000 people with venereal diseases 
walk our ‘streets is beyond cavil. At first thought 
these would seem to cost the public nothing. But 
physicians need not be reminded that any person 
with any venereal disease is necessarily below his 
normal earning capacity. We may conservatively 
estimate that such a person’s earning power is re- 
duced one dollar per day. The working days in the 
year are about 300. Simple multiplication shows 
that, because of venereal diseases, New York’s 
population loses $60,000,000 annually. 

This financial aspect of the matter takes no heed 
of the untold physical and mental sufferings that 
venereal diseases entail upon the guilty and inno- 
cent alike. These have often been detailed by emi- 
nent writers and are briefly summarized in a little 
article elsewhere published. (10) 

It has been shown that at the lowest estimate at 
least eighty per cent of ail men have had gonorrhoea 
at least once in their lives. What proportion of 
these marry, and what proportion of those who 
marry infect their wives is not known. But unless 
proven to harbor no gonococci, eighty per cent of all 
men who marry endanger the health of their wives. 

The Bureau of Vital Statistics of the Health 
Board of this municipality recorded 39.436 marriages 
for the year ending December 31, 1904. Our pre- 
ceding studies show then that in eighty per cent of 
them, i. “e., in 31,548, the women are exposed to 
gonorrhoeal infection with all it portends to them- 
selves, their families, and the community. 





(9.) Medical News, No. 25, 1901. 


(10.) ‘‘ The Boy’s Venereal Peril.”” Journal of the 


American Medical: Association, July 4, 1904. 
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Allowing all possible concession to error, over- 
estimate, and acknowledged sad viewpoint due to 
long experience, the foregoing is enough to indicate, 
at least approximately, the numerical danger of 
‘venereal diseases. In this estimate scant heed has 
been accorded syphilis, because modern studies have 
returned it to a minor place among diseases of 
venereal origin. Yet, Bulkley(11) estimates that 
there are no less than 50,000 new cases of syphilitic 
infection in New York each year. In the same 
article this authority, quoting lightly from his book 
on the subject, (12) mentions among the means by 
which syphilis can be acquired: Kissing, biting, 
scratching, use of spoons, knives, forks, cups, glasses, 
tobacco pipes, cigars, cigarettes, troches, candy, un- 
derclothing, masks, towels, sponges, tooth-brushes, 
syringes, the implements used by glass-blowers, as- 
sayers, weavers, musicians, cooks, furriers, up- 
holsterers, shoemakers and servants. 

The far-reaching effects of syphilis, however ac- 
quired, cannot be considered except most super- 
ficially now. Recent papers covering this subject 
by Morrow, Kelly, Bulkley, Tuley, Johnson, Jack- 
son, Holton and Kober appeared in the Journal of 
the American Medical Association for March 4th 
and 11th, 1905. These tend to show that syphilitic 
infection, with all its horrors, contains no positive 
evidence of the sufferer’s immorality. 

To approach completeness as nearly as possible in 
a superficial review, and as far as necessary to a 
proper grasp of the subject, some other conditions 
must be, at least, enumerated. These are: 


VIII. Venereal diseases do not respect age— 
Discharge from the urethra or an ulcer on the penis 
of a very old man or young boy do not demand the 
conclusion of a non-venereal origin. In support 
hereof two cases from among many others may be 
cited. 


1. “Alter schiitst vor Torheit nicht.’— Mr. L. D., 
aged seventy-two, continued at a hotel an alcoholic 
celebration of his grandson’s wedding. With other 
youths, all past three-score and ten, he visited an 
establishment whose specialty consisted in providing 
very young girls for just such requirements. Three 





days later Mr. L. D. presented a florid gonorrhoea | 
in proof of his juvenile prowess. 


2. Child infection—The case just sketched is| 
relatively rare. Infection in the extreme of youth | 
is far more frequent. Benny G., aged four, was | 
brought to our dispensary service with an immensely | 
swollen prepuce, redolent with putrid stench that 
emanated from a greenish-bloody discharge. Slit- | 
ting the foreskin was necessary even for examina- 
tion. The child was found to have both syphilis 
and gonorrhoea. Investigation disclosed that the 
patient lived in a group of tenement-houses that 
had a common yard. While the parents were at 





a1.) L. Duncan Bulkley: “ Syphilis as a Disease 
Innocently Acquired.”’ ournal of the American 
Medical Association, March 4, 1905. 


(12.) Ibid. Syphilis in the Innocent. Bailey and 





Fairchild, New York, 1894. 


work the child was left in charge of his sister, thir- 
teen years of age. This girl, for the amusement of 
the assembled neighbors, caused her little brother 
to cohabit with her. Examination of the sister 
showed that she was the source of the little boy’s 
infection. It is a question whether the lookers-on 
at such a performance are more degraded than are 
those inhuman wretches who infect little girls. 

A visit to any of the large dispensaries will al- 
ways show a number of female little children with 
bruised and torn genitals, infected with venereal 
diseases. These are the victims of a brutally ig- 
norant idea that still prevails among the lowermost 
strata. Things in the shape of human males, who 
have contracted venereal diseases, hear from others 
that they can “give away” their disease, and thus 
get rid of it by cohabiting with females who are not 
infected. Pursuing this worse than insane thought, 
they seek young female children to rape them. 
Such ideas do not exist among the savages of the 
lowest intelligence, yet, despite our boasted twen- 
tieth century civilization the above hideous belief 
is still quite common. 


VIIL. Non-specific venereal infections There 
are a number of diseases acquired in coitus which 
are neither gonorrhoea or syphilis. As far as con- 
cerns clap-like discharges (pseudo gonorrhoea) the 
microscope readily shows the absence of gonococci. 
To distinguish the syphilitic ulcer (chancre) from 
the non-syphilitic chancroid and herpes or mere 
abrasion, requires primarily study and experience; 
these sometimes do not suffice, but secondary mani- 
festations must occasionally be awaited before a 
diagnosis can positively be made. 

In Germany a disease called “ Bier Tripper” is 
not uncommon. It occasionally results from ex- 
tended devotion at Gambrinus’ altar, or from the 
consumption of new wine. Careful examination of 
many such cases, however, invariably revealed that 
most had had gonorrhoea before and still pos- 
sessed residual gonococci. 

The non-specific urethrites are not infrequent. 
They are the alleged gonorrhoeas quickly cured by 
patent medicines, quacks, counter-prescribers and the 
formulae which have honored places in most com- 
mercial travelers’ wallets. Without any treatment 
they would cure themselves faster than by the drugs 
recommended. 

It is beyond the present purpose, however, to dis- 
cuss any but the most prevalent and most disastrous 
of venereal diseases. We refrain therefore from 
further discussion of non-venereal urethrites. 


IX. Immunity from venereal diseases — The pre- 
ceding most superficial review of the danger of in- 
fection would lead to the conclusion that every hun- 
dred marriages necessarily spell foul disease, steril- 
ity and death to at least eighty women. That this 
is not true is proven by the fact that there are still 
many women on the face of the earth. 

Without dipping deeply into pathology, it must 
be conceded that many women are, when in good 
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health, and with normal local power of resistance, 
immune to venereal diseases. Without this fact the 
existence of non-infected wives would be inex- 
plicable. 

There also seem to be a number of men appar- 
ently immune. To every practitioner there now 
comes to mind one or another old sexual profligate 
who never was infected. 

But neither in women nor in men can this im- 
munity be counted upon. Ever so minute an local 
abrasion, even microscopic in dimensions, may offer 
a locus minoris resistentia, and serve as the primary 
point of invasion. Ever so slight a depression in 
general resistance may render the epithelia of the 
skin or mucosa incapable of exercising their protect- 
ing function. The gates then are opened to local 
and constitutional infection. 

Time is no element in this question. The unin- 
fected spouse throughout life is in danger of in- 
fection while the partner retains the germs of 
disease. 


X. Is there a remedy?— The exceedingly cursory 
memorandum of venereal diseases offered above 
certainly does not even suggest how their dire ef- 
fects can be remedied. It is presented merely as a 
preliminary history of this disease of the community, 
so that having located it you may be better able to 
probe it to the bottom, and, as moral surgeons 
which your combined legal and medical learning 
makes you, to cure or at least palliate this immense 
patient’s most dangerous ailment. 

At the outset lawyers were charged with but 
slight knowledge of venereal diseases. It is just, 
too, that physicians be charged with but very vague 
ideas of the law. The fact is well depicted in our 
president’s inaugural address. In gefliigelte Worte, 
as incisive as his knife, Beck(13) presents that 
“physicians in general believe that honesty and 
common sense are sufficiently reliable guides in 
practice, and therefore do not realize that some- 
times even the best intentions violate the law.” 

How correct this is, becomes painfully evident to 
the physician who attempts to delve into the law for 
even so limited a study as is necessary to this paper. 


XI. Legislation—A great many good people 
look to the government for remedying all evils, 
whatever their character. Those who have made 
no investigations at all are ready to propose new 
laws whose simplicity is wonderful, and whose feas- 
ibility is perfectly satisfactory to their proposers. 
Offered as they are without regard to extant laws 
that centuries have evolved, new ones are usually 
somewhat utopian in character. Even so exhaustive 
a study as that with which Bulkley(14) earned the 
Alvarenga prize in 1891, is, in a measure, also open 
to objection. Bulkley proposes, in his plan for the 
legal control of syphilis, that females given to lewd- 





“On Some Relations of Medicine 


G2.) Carl Beck: 
urgery to Jurisprudence.’ Medical Record, Feb, 


and 
11, 1905. 


(14.) Op. cit., p. 206. 








ness be not examined. But, as the females could 
only exceptionally acquire venereal disease except 
from men, Bulkley proposes that all men who visit 
brothels be examined before being given access to 
the inmates. This suggestion is immediately con- 
fronted by two obstacles. Brothel-keepers would 
certainly admit anyone without examination if he 
pays for its omission. If the most attractive in- 
mate is infected by this man the girl can easily be 
kicked into the street. There are many equally 
pretty always ready to take her place. 

Moreover, men would not frequent a house where 
examination of their genitalia were a prerequisite 
to their admission. While many of them do not 
hesitate to join others of both sexes in grossly inde- 
cent exposure, they would not submit to manipula- 
tion of their sexual organs for any other purpose. 

This holds good, even assuming that physicians 
so degraded as to serve the brothels in such capacity 
could be found. 

A further and perhaps more potent obstacle lies 
in the fact that the genesic impulse with most men 
is too imperious to halt at reason. 

With human frailty in mind, it seems well to pre- 
face any proposition of new laws for the manage- 
ment of venereal diseases by an examination of 
those, possibly applicable, which already exist. Even 
such cursory studies as are within the capabilities 
of minds not trained for the purpose, are discourag- 
ing. They show that people cannot be legislated 
into sexual morality any more than they can be 
frightened into honesty. 

A demonstration thereof is furnished by that 
vilest of all trades, known as the “ cadet system,” 
which flourishes on our East Side despite the vigor 
with which the law prosecutes it. Nor is the West 
Side free from facilities for the disseminators of 
venereal diseases to defy the law. In one notorious 
place alone no less than 500 girls publicly offer 
themselves each night, or are offered for lewd pur- 
poses. Each of these girls is ready to swear that 
she has reached the age of consent, eighteen years. 
For the conscience of the prostitute, be she ever so 
young, perjury has no terrors. 

Perhaps new laws may be devised to stem the 
Moloch. Meanwhile it may be well to present such 
impressions as the unlearned can derive from read- 
ing the law as it now stands. 


XII. Existing laws— Jurisprudence seems at 
present to recognize venereal diseases only 
In the law of libel and slander; 
In the laws referring to the marriage relation; 
In rape, and 
In the Insurance Law. 


Sn 


The law of libel and slander seems to aid and 
abet the dissemination of venereal diseases. The 
cases on record lead to the deduction that, even for 
protection of the innocent, the existence of a venereal 
disease must not be told. To illustrate: A. tells 


someone that B. has a venereal disease, or A. ac- 
cuses B. thereof in the hearing of others. 


In either 
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case B. may bring an action and can recover without 
offering any proof of damage. Consequently, how- 
ever good the motive, or whatever the danger to 
others that could be averted by the knowledge of B. 
having a venereal disease, A. must not protect the 
innocent unless willing to stand an action at law 
for so doing. 

One of the earliest cases on this subject, reliably 


reported, though not the leading case, as lawyers | 


call the first case decided in support of any par- 
ticular principle, seems to be that of Clifton v. 
Wells (1 Lord Raymond 710, 12 Modern, 634). 
Wells said to Miss or Mrs. Clifton, “Thou art a 
pocky whore, and carriest the pox along with you.” 
This must have been said in the presence of others, 
thus communicating the thought to them. Had 
Wells omitted the adjective “ pocky,” Clifton might 
have had no cause of action, as the oral imputation 
of a woman’s unchastity was not actionable at com- 
mon law without proof of special damage. Wells’ 
counsel argued, however, that the language above 
quoted was not actionable because it did not neces- 
sarily import that plaintiff had the French pox, and 
that it might be understood as applying to small- 
pox. But it was held that the use of the word 
“pocky ”” in connection with the word “ whore” 
demonstrated that defendant meant the French pox. 
Plaintiff was allowed to recover damages. 

Bloodworth v. Gray (49 English Common Law 
Reports, 334) decided in 1844, is cited by Mr. Pol- 
lock as the only case in England on this subject 
within the last century. In this case the slander 
was uttered by Major-General Gray (retired on half 
pay) concerning his son-in-law Bloodworth, who 
had married his daughter without his consent. The 
words used were, on one occasion: “He has got 
that damned pox from going to that woman on the 
Derby road,” and on a second occasion, “Ah! that 
damned fellow, Bloodworth; I am credibly informed 
that he has got the pox.” Bloodworth recovered 
£50 damages. 

In Nichols v. Guy (2 Carter’s Indiana Reports, 
82), Kaucher v. Blinn (29 Ohio, 62), and Watson v. 
McCarthy (2 Georgia, 57) the same doctrine was 
laid down as applying to gonorrhoea. In all these 
the actions were brought and the damages recovered 
because the defendants had said of the plaintiffs, 
or to them in the presence of others, that the plaint- 
iffs: had a venereal disease at the time of making 
the statement. In none of these cases was it neces- 
sary for plaintiffs to show that they had suffered 
any damage in consequence of the objectionable 
statement. 

The truth of the slanderous words, it must be ob- 
served, constitutes a perfect defense. This defense | 
is one, however, that is not easily susceptible of | 
proof, except by the physician in charge of the case, 
and — his lips are sealed. But even assuming a de- 
fendant can prove the truth of his actionable words, | 
that will not relieve him from paying the fees of his | 
counsel. 

Words 


charging another with having had 





| to misinterpretation. 


venereal disease, unless they impute a continuance 
thereof, give no right to compensation without 
proof of special damage. It is deemed in the law 
that they cannot produce the effect of social ostra- 
cism, which is the gist of the action. Carslake v. 
Mapledoram (2 Term Reports, 473, decided in 
1788) is an early, if not the leading, case illustrative 
of this exception. It was held in this case that to 
say of a woman “she hath given me the bad dis- 
order, and three or four other gentlemen besides,” 
is not actionable per se, because the words may refer 
to a past time, and do nat necessarily imply that 
the plaintiff still has such disorder. The doctrine 
of this case was recognized in Iron v. Fields (9 
Rhode Island, 216), but the particular words used 
by Mrs. Fields of Mrs. Iron: “I will tell you what 
the matter with her is, she has had the pox,” were 
held to import that the plaintiff was at the time 
suffering with the disease named. This same ex- 
ception is recognized in other cases.(15) 

The preceding studies frustrate the hope of find- 
ing that the law strives to at least limit venereal 
diseases. In fact, it seems practically to compel 
secrecy. By so doing it safeguards the infected 
person in disseminating the disease. 

The physician is in even a worse position than 
are others, in this regard. Whether bound by a 
written code of ethics, or the adherent of that code 
which every gentleman intuitively formulates for 
himself, he will not reveal anything he learned in 
the exercise of his professional duties. How horri- 
fying to the profession any divergence from this 
rule is, is well illustrated in the case of the eminent 
gynecologist Playfair. He was unqualifiedly con- 
demned by the medical profession for communicat- 
ing, even to his wife, his suspicion of immorality 
on part of one of her relatives. 

Aside of all other considerations, public policy 
demands that all communications to a physician be 
held by him as sacredly inviolable as are the auri- 
cular confessions. This matter arises most fre- 
quently with those of us who are engaged in the 
study of venereal diseases. It is within the ex- 
perience of every ‘specialist in venerology that 
patients marry while still able to infect their con- 
sorts, although urged to refrain therefrom. The 
physician is powerless to protect the innocent from 
such creatures, to call whom brutes would be to 
cast an unmerited insult upon all beasts. 

Not infrequently a patient sufficiently honorable 
is found to wish to protect his future wife from the 
infection he still has. Then a new difficulty may 
present itself which lays the physician’s conduct open 
A recent instance in the senior 
writer's experience will illustrate this. A wealthy 
member of our 400 became engaged to a young lady 








(15.)_ Bruce v. Soule (69 Maine, 562); Golderman v. 
Stearns (7 Gray, Massachusetts, 181); Hewit v. Mason 
24 Howard’s Practice [N. Y.], 366); Pike v. Van 
Wormer ( Howard Pr. 171). In Hewit v. Mason and 
in Golderman vy. Stearns the words actually used 
were, in the present tense. In the latter 
‘ase justification was claimed on the ground that 


however, 


| plaintift did actually have the disease at the time the 
a'words were uttered. 
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in his own set. He informed his family physician. 
The doctor, who had treated him for gonorrhoea 
two years before, sent him for examination. It was 
found that although entirely free from any external 
manifestation of disease, his prostate held residual 
gonococci. He asked to have communicated to his 
fiancée that their marriage would have to be at least 
deferred. According to an appointment made by 
the young man, the reader visited the young lady 
and her mother. As considerately as in his power 
he communicated as much of the facts as seemed 
necessary. He was practically ejected from the 
house, under the imputations that he was hired by 
the young man’s relatives to break off the marriage 
and that he had an interest in securing this youth 
for another young woman. 

The preceding instance only is mentioned of many 
similar ones in which a physician, through force of 
circumstances, may be misunderstood, or altogether 
unable to prevent or defer a marriage that would 
prove dangerous. 

However, if a patient waives his right of secrecy, 
no physician will consider his own interests, when 
thus empowered to strive to save the innocent from 
death or worse than death. But when a venereal 
patient is not sufficiently honorable to protect the 
person he pretends to love, the physician can do 
nothing. Both the written and unwritten code, as 
well as the law, compel his silence. His profes- 
sional duty differs from his civic duty; the latter 
obliges him to prevent one person from injuring 
or killing another. 


2. The laws referring to the marriage relation 
seem in no wise to protect either party against 
venereal diseases which the other acquired before 
or even after marriage. 

A venereal disease acquired before marriage may 
furnish a ground for annulment. The conditions 
upon which such an annulment of marriage must 
be predicated are: 

That the defendant committed a fraud in repre- 
senting himself in good health, while in fact he had 
a venereal disease; 

That the plaintiff did not voluntarily cohabit with 
the defendant after knowledge of the facts consti- 
tuting the fraud. 

These views are borne out by the few reported 
cases on the subject.(16) 





(16.) Meyer v. Meyer (49 Howard’s Practice, 311); 
Anonymous (21 Miscellaneous, 765; 49 N. Y. Supple- 
ment, q 

The umstances of Meyer v. Meyer, as shown by 
the e findings of of the referee, were: 

a very offensive leucorrhoea, from 
which such a - EY was emitted thatthe husband could 
not occupy the same bed, or even the same room, 

th her. It seemed that her father and some of 
her friends were very persevering in bringing about 
and hastening her marriage, soon after she became 
acquainted with her husband. The wife admitted that 
she was afflicted with the leucorrhoea before mar- 
riage, and that her folks told her if she got married 
she would get better. The following is copied from the 
referee’s report: ‘‘ The fact that she offered herself to 
the plaintiff for marriage amounted to a representa- 
tion, which the plaintiff had the poet to believe, that 
she was in a marriageable condition and free from 
any disease which would hinder her from entering 
into that relation. Nevertheless, she concealed her 








In ‘view of the ignorance still prevalent in the 
community, it is exceptional that the parents of 
the one whose hand is asked in marriage, investigate 
regarding the proposer’s genital condition. 

Furthermore, most individuals proposing or ac- 
cepting marriage when infected with a venereal dis- 
ease, are too low in the moral scale to avow the fact, 
even when specifically asked. 

These considerations, no doubt, account for the 
rarity of cases on the subject of action for annul- 
ment, brought on the ground of fraudulent suppres- 
sion of facts concerning genital health. 

Moreover, in view of the law of libel and slander, 
as mentioned before, it would be almost impossible 
for the parties most interested, that is the bride and 
groom or their parents, to learn from others of the 
existence of a venereal disease in either of the in- 
dividuals about to marry. 

/mpotence, whether a consequence of venereal dis- 
ease or not, may be a ground for annulment of mar- 
riage if it existed at the time of the marriage, con- 
tinued thereafter and proved incurable (Devan- 
bagh v. Devanbagh, 5 Paige, 554). But action for 
annulment on this ground must be brought under 
the Code of Civil Procedure (section 1743, subdi- 
vision 4) within five years after the marriage. (See 
also note in 8 Abbott’s New Cases, 187.) 

Sterility has been held not to be a cause for an- 
nulment of marriage, unless fraud can be proven. 
In Wendel v. Wendel (30 App. Div. 447), the 
woman’s ovaries had been removed. It was held 





diseased condition from the plaintiff and thus induced 
him to mai her, and but for this deception and 
fraud the plaintiff would not have married her. The 
cure of disease is very desirable and proper, but mar- 
riage and the possible taint of children as a means 
of cure is a fraud upon the party upon whom it is 
perpetrated, for which the law affords a remedy.” 

In Anonymous (21 Misc., 765), the mother brought 
action for the annulment of the marriage of her 
minor daughter. The referee found that “‘ Before the 
ceremony, in a conversation between them, during 
their engagement, the defendant told the girl that 
he was in good health. In reliance upon this state- 
ment she entered into the marriage relation. She was 
twenty years old. Within one week she contracted the 
disease (evidently gonorrhoea), from which she has 
suffered acutely, and is (at the time of the trial) not 
7 cured. After discovery of her condition she left 
er husband.” The referee goes on to say: “‘ The case 
is one almost of first impression, and the law upon 
the subject of the annulment of marriage for fraud 
is by no means clear.’”’ He is of opinion that there 
is ground for annulment, and states: ‘‘ The report of 
the referee in Meyer vy. Meyer, upon which, however, 
no action seems to have een, taken by ‘the court, 
confirms this position.’; * ‘Since writing the 
above my attention has haan ‘called to the case of 
G. v. G. (unreported), decided by Judge Truax in July, 
1897, in which was dissolved a marriage for fraud in 
suppressing the fact that the husband was affected 
at the time of the marriage with syphilis. 


‘The representations made by defendant to 
plaintiff and her friends and relatives on her behalf 
as to his physical condition and freedom from 
constitutional and organic disease, constitute a 
fraud on the plaintiff.’ 

“ Although the disease fraudulently concealed in the 
case at bar was of a less virulent character* and one 
that, perhaps, would be more correctly described as 
local rather than as constitutional, the principle seems 
to be the same; and this decision would be binding 
upon me even if it were in conflict with my own 
views, which it is not.’’ 

The marriage was annuled. 


* Author’s Note.— The referee’s opinion that gonor- 
rhoea is less virulent than syphilis and ‘‘ would be 


more correctly described as local rather than consti- 
tutional,” is diametrically to the views held 
by the medical profession ( T. M, T.). 
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that the sterility was no ground for annulment, she | would prevent a man given to sexual promiscuity 
having stated frankly all the facts within her! from infecting his wife. 
knowledge and put the plaintiff in a position to| The American and English Encyclopedia of Law 
obtain exact information, and it not appearing that | (2d edition, vol. IX, p. 758) says that “Adultery 
the desire for offspring had formed any material| may be inferred where the defendant contracts a 
part of the inducement to the marriage. | venereal disease long after marriage,(21) although 
To the medically trained mind it is difficult to| such fact is not always incompatible with inno- 
conceive how a young man or young woman could, cence.(22) The fact that the wife has contracted 
however, be charged with fraud regarding sterility, | such disease, and that she is of good character, will 
in a case where nothing precedent enables either to| not justify a conclusion that she has contracted the 
know anything concerning his or her ability to pro-| disease from her husband and that he has contracted 
create children. |the disease from adultery.” (23) 
While impotence most exceptionally only can be 
associated with transmission of venereal disease,| 3- Venereal disease in rape.— Venereal disease 
sterility does not preclude the possibility. Thus a | may ‘serve as corroborative evidence also in cases of 
sterile man or woman, in whom potentia coeundi|t@pe. It would seem to the medical mind that the 
exists, may still be in the contagious condition. | infection with venereal disease of one person by 
Infection with venereal diseases acquired before | |another should suffice to lay the foundation for a 
marriage has further been held to establish cruelty | civil action for damages in assault and battery. No 
both in actions for divorce and for separation.(17) | S25 supporting this view could be found in the 
In States where cruelty is not ground for divorce, | books, but by analogy it seems it should lie. It has 
but only for separation.(18) the possibility of post- | been held that to improperly expose a female ser- 
marital manifestation of venereal infection being | vant or a child of tender years to the inclemency 
due to disease acquired before marriage, is ordi-| of the weather whereby the servant or child became 
narily lost sight of by the parties to the action. | sick and emaciated was an action in the nature of 
They see in such manifestations only evidence of | 2" assault and battery upon which an indictment 
adultery. would lie.(24) Possibly the failure to find cases in 
The family lawyer, even more than the family point is because in infecting another with venereal 
physician, is consulted regarding the arrangements disease there is usually no intent to infect, which 
previous to a marriage. In this connection we beg would be a necessary element in assault. One class 
to submit whether the legal adviser would go beyond of cases only does not lack this element, namely, the 
the pale of his duty if he asked that his client’s | S¢S of those heinous fiends before referred to, who 
daughter’s health and life be protected by examina-|@¢t upon the hideous mhaeeeshener cea that they can 
tion into the bridegroom’s physical fitness for | P“TS* themselves of gonorrhoea by giving the dis- 
marriage. ease” to a young child. As they commit a rape at 


Venereal diseases acquired after marriage are| (1) popkin v. Popkin, in note to Durant v, Durant 


ibject to widely divergent opinions fr medical S Hag. Eccl. me: North v. North (5 Mass. 320); Clark 
subject to widely eee ee Clark (7 Robt. [N. Y.] 276): Johnson v. Johnson (14 
viewpoint. Taylor(19) holds that infection from a Wendel, 637). “Adultery will phot, be interred from 
‘“ a : e presence of this sease shortly after marriage, 
foul eidhd or urinal Read be looked upon wong a as it may have been contracted before marriage or 
euphemism to be used in the case of some clerical, | be due to secondary syphilis’ (Popkin case). (See, 
. es also, Mount v. Mount, 15 N. J. Eq. 162; 82 Am. Dec. 
venerable, or married transgressor.” Lydston(20) 216; Ferguson mS Ferguson, 5 Sandt. 30: Morphett v. 
on the other hand, with the usual vigor of his con- | Morphett 
oe ss ‘ 7 8 (22.) Mere proof that defendant has a venereal dis- 
victions, inveighs against denouncing every man as ogee, is not anne —— ~ euch Saat is — 
: . : . : ° nnocent interpretation ”’ see erguson case). 
a liar who gives this as the source of his disease. “The husband may have contracted the disease from 
In the preceding pages several cases of infections} the wife or been inoculated by accident’ (see Mount 
‘ a ‘ case), ‘‘or the disease may arise by innocent causes, 
have been mentioned in which both the man and the - Srmerraees Sagere ad = Ferguson = a Bar- 
- our’s ancery, . * e presence of this disease 
woe — innocent. ’ ‘ is not established by testimony that the husband has 
In law it seems that post-marital venereal dis-| stains on his linen, when the witness 1s unable to 
identify the linen as_ that worn by the husband ”’ 
eases are more clearly understood than are those (James v. James, 28 Neb. ). : In the absence of 
: " : other testimony, e presence of a venerea sease 
acquired ante nuptially. P will not be inferred from the possession by the hus- 
Broadly speaking, it seems that venereal diseases} band of medicines supposed by physicians to be used 
4 e : in treating such diseases’’ (Mack v. Handy, 39 La. 
acquired after marriage may serve only in corrob-} Ann. 491) 
oration of adultery. Still, the possibility of inno-| (23) “‘Gonorrhoea is not always due to adultery, but 
teded ts h may be due to cause consistent with the innocence of 
cence does not seem to be exclude y the courts. both parties ” (Holthoefer | V.,pioithoeter, 47 it Mich, 28 . 
‘ ; tone v. Stone, 3 Note. Cas, 27 . We w rT. 
But there appears to be nothing in the law that 1: Cook v. Cook, 32 No J. Eq. 473). ‘aauiters wili 
- a See Fe = oe Deere of — a the 
» -| wife, because she may have contracted the sease 
BD Bag Yaron cat Sten) sesy Equity, 476); in two ways consistent with his innocence — by her 
own adultery or by contagion by accidental means, 
(s.) In separation the judgment does not alter the/| ojther method being consistent with his innocence” 
ae ag relation any gue than to relieve the | (qomburger v. Homburger, 46 Howard’s Pr. 346; Col- 
parties from living together lett v. Collett, 3 Curt. Eccl. 726, overruling s. c. in 1 
9.) Prof. R. W. Taylor: The Pathology and Treat-| Curt. Eccl. 678). 
ment of Venereal Diseases. 1895. a) Rex x Ridley go Camp. 650); Reg. v. March 
(20.) G. Frank Lydston: Genito, Urinary, Venereal & K. : oe _ Cc. 496); Comm. v. Stoddard rc) 
and Sexual Diseases. The F. A. Davis Company, 1899. Alen eee 
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the same time, the civil injury is generally disre- 
garded and becomes practically, though not techni- 
cally, merged in the crime. 

4. Venereal disease in the Insurance Law.—In 
life and accident insurance venereal disease may 
play a part. But the roie here is not one that mili- 
tates against the public health from a social view- 
point, consequently it may be omitted from the 
present discussion. The subject was more fully 
covered, however, in a paper we had the honor of 
presenting last June, before the American Associa- 
tion of Life Insurance Examining Surgeons. (25) 

From the literature accessible to us this seems 
the extent to which existing laws touch upon 
venereal diseases. 

Were venereal diseases classed among contagious 
diseases by the public health laws they might per- 
haps properly come within the prohibition of sec- 


patients with venereal diseases or their conse- 
quences, and 50,coo new syphilitics annually added 
to the polluted ranks. 

If any laws can be enacted to stem the ravages 
of venereal diseases they would require health 
boards to add these infections to their reportable 
maladies. This no doubt can be done under exist- 
ing laws (28). But this action would be at once con- 
fronted, as pointed out in a previous paper, by the 
question whether such a step would not thwart its 
very object? 

Educated physicians, without exception, are law- 
abiding and public-spirited citizens. Appreciating 
better than others can, the importance of health 
laws, they obey them implicitly. Were it not for 
this fact it would never be possible to stay epidemics 
and to circumscribe endemics. 

If venereal diseases were made reportable, men 





tion 434 of the Penal Code.(26) But as they are not | infected with them would naturally soon learn that 
so classed, we need not concern ourselves with a| their affliction will become matters of record in the 
law that so far as applicable to venereal disease is| vital statistics of the State, if they consulted regular 
as good as a dead letter. practitioners. Would men thus infected not then 

In this State neither fornication nor adultery is| avoid regular practitioners? Would they not be 
classed as a crime, nor have we a positive law which | inclined to neglect their ailments until they became 
forbids a man from infecting a woman with a|incurable? Perhaps as an alternative they would 
venereal disease or vice versa. A proposition, even | seek the quacks, who being dishonest towards their 


twenty years ago, to prepare the public mind for the 
enactment of such a law tending to prevent venereal 
diseases would have evoked only derisive laughter. 
The same salutation was given the first efforts to 
combat tuberculosis. To-day this society has among 
its members one, Dr. S. A. Knopf, who restlessly 
fights for the cause he has adopted. The good re- 
sults obtained by the crusades instituted are too 
well known now for discussion. Whether, how- 
ever, legal enactments can ever be made for even 
the reduction of venereal diseases is beyond the 
present writers to presage. The hope, therefore, is 
not proximate until health boards can be induced 
to change their present views. Morrow(27) ap- 
proached two ‘successive administrations of our 
health department and urged the publication of cir- 
culars for the diffusion of knowledge respecting the 
dangers and methods of communicability of venereal 
diseases. He was informed that such information 


would offend the moral susceptibilities of the com- | 


munity. 

No doubt the officers who gave Prof. Morrow 
such an answer were honestly desirous to forfend 
hurting the community’s moral susceptibilities. But 
at what cost? At the cost of the danger of 200,000 


infected people walking the streets of New York; | 


at least one-eighth the hespital beds occupied by 


(25.) Gonorrhoea; Its Influence on Life Expectancy. 
The Medical Examiner and Practitioner, August, 1904. 


(26.) Sec. 434. Exposing person affected with a con- 
tagious disease in a ng place.— A person who will- 
fully exposes himself or another affected with any 
contagious or infectious disease, in any public place 
or thoroughfare. except upon his necessary removal 
in a manner not dangerous to the public health, is 
guilty of a misdemeanor. 

(27.) Prince A. Morrow: ‘* The Sanitary and Moral 
Prophylaxis of Venereal Diseases.’’ Journai of the 
American Medical Association, March 4, 1905. 





| patients would not hesitate to be equally dishonest 
| towards the laws. 

Well-meaning men and women have urged laws 
to make venereal diseases reportable. To render 
such laws effective would contemplate a moral, legal 
and medical Utopia, such as is not conceivable by 
the practical mind of to-day. Health boards can, 
however, institute and maintain educational cru- 
sades which would do much towards solving the 
problems connected with venereal diseases. What 
can be done in this regard, without abrogating the 
| rights of the individual in the least degree, was dis- 
| cussed in a paper we had the honor of presenting 
by invitation before the Conference of Health Boards 
at Washington, in May, 1904. 

Of course this premises that the health board can 


| (28.) The Public Health Law, Laws of 1893, chapter 
| 661: Section 4. General wers and duties of com- 
| missioner.— The commissioner of health shall take 
cognizance of the interests of health and life of the 
people of the State and of all matters pertaining 
| thereto. He shall make inquiries in respect to the 
| cause of disease, especially epidemics, and investigate 
| the source of mortality and the effect of localities, 

employments and other conditions upon the public 
| health. He shall obtain, collect and preserve such 
| information relating to the mortality, disease and 
| health as may be useful in the discharge of his duties 
|or may contribute to the promotion of health or the 
| security of life in the State. * * * 

Section 5. Duties with respect to vital statistics.— 
There shall be in the State department of health a 
bureau of vital statistics for the registration of births, 
marriages, deaths and prevalent diseases, which shall 
be under the general charge and supervision of the 
commissioner of health. He shall prescribe and pre- 
pare the necessary methods and forms for obtaining 
and preserving such statistics, and to insure the 
prompt and faithful registration of the same in the 
several municipalities and in the State bureau. He 
shall from time to time recommend such forms and 
such amendments of law as shall be deemed neces- 
sary for the thorough organization and efficiency of 
registration of vital statistics throughout the State 
as supervised by him. The clerical duties and safe- 
keeping of the State bureau shall be provided for by 








the commissioner of health. * * 
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be persuaded to drop its fear of offending moral | 
susceptibilities. A powerful step was taken in the 
right direction when, on February 9, 1905, under the 
leadership of Professor Prince A. Morrow, the So- 
ciety of Sanitary and Moral Prophylaxis was or- | 
ganized. The plan and scope of the new society | 
have not yet been published. Under the guidance | 
of the learned men who have it in hand, the follow- | 
ing results may be presaged with a fair degree of| 
accuracy : | 

1. Aided, encouraged by such as constitute the | 
present audience, the dangers of venereal diseases | 
will be made clear to those who are at all amenable | 
to reason. 

2. The public will learn that to successfully com- 
bat an infection, the sufferer must consult his | 
physician at the inception of the disease. 

3. The public will learn that gonorrhoea, chancre 
or chancroid, or any of their consequences, are not 
necessarily proof of immorality. 

4. The public will learn enough as to the dangers 
of venereal diseases to put upon inquiry, prior to 
entering the marriage relation, as to the past 
venereal history of those their daughters are to 
marry. 


Section 21(29) of the Public Health Law seems 
to point out the way in which such an educational | 





crusade may be begun by this present audience. 

Though fully aware that this paper has not con- | 
tributed anything our hearers did not know before, | 
the writers respectfully ask consideration of on 
following points: | 

1. Education is the prime need to effect a miti- | 
gation of the venereal peril that threatens every 
individual and every home in the land. 

2. Education, at least in the dangers of venereal 
diseases, is needed by the public. 


3. Education will tend to the establishment of | 
separate hospitals for venereal diseases, where the | 
infections and their results can be especially studied | 
and treated by physicians. 

4.. In such hospitals the unhappy infected can | 
best be instructed to disseminate the knowledge en- | 
dorsed by their sad experiences. 

5. Section 21 of the Public Health Law suggests | 
possibilities that can be utilized for the reduction of 
venereal diseases as it can for other ailments. | 

If men like those who have given their indulgent | 





(29.) Sec. 21, General powers and duties of local boards 
of health.— Every such local board of health shall 
meet at stated intervals to be fixed by it in the mu- 
nicipality. The presiding officer of every such board 
may call special meetings thereof where in his judg- 
ment the protection of the public health of the mu- 
nicipality requires it, and he shall call such meeting 
upon the petition of at least twenty-five residents 
thereof, of full age, setting forth the necessity of 
such meeting. Every such local board shall prescribe 
the duties and powers of the local health officer, who 
shall be its chief executive officer, and direct him in 
the performance of his duties, and fix his compensa- 
tion. Every such local board ‘shall make and publish 
from time to time all such orders and regulations as 
ro may deem necessary for the preservation of life 

health and the execution and enforcement of the 
public health law in the municipality. 





offender” 
| given more trouble,” through confusion of thought 


129) : 


| unlimited number of their 


attention to this paper, be induced by one or another 
of its meagre suggestions to vigorously battle for 
moral and sexual health, a stronger, better nation 
will be ours. . 
——_—_4—_ — -- 
THE OFFICE OF PRESIDENT OF THE 
UNITED STATES. 





The aim, or function, of this paper is, to recall, to 


|sense, the juristic concepts found to cluster about 


the office designated in its caption. With this end 
in view an attempt will be made to confine attention 
to the office, apart from personality, and to consider 


| history and the law, without wandering into Utopia, 
|or doling ex-cathedra didactics. 


It will be convenient to note, at the outset, what 
the law says on the question of the meaning of 
“sovereignty.” The definition of that term, given 
by Wheaton, will be assumed and accepted as ade- 
quate and accurate. “Sovereignty,” that writer 
states, “is the supreme power by which any State is 
governed” (Internat. Law, 2d English ed, p. 28; 
1880). Sticking to this definition will guard against 
the lure of the will-o’-the-wisp, “that flickers where 
no foot can tread” around the doctrine of sover- 
eignty,— “a suspicious phrase,’—than which “no 
of its kind, it has been asserted, “ has 


and language, “in those territories where the limits 
of co-terminous sciences have not been exactly 
drawn” (Bryce, Stud. Hist. & Jurisp., p. 503; 1901). 

Since the declaration, which affirmed “the right 
| of the people” to alter or abolish any form of gov- 
ernment, and to institute such new one “as to them 
shall seem most likely to effect their safety and hap- 
piness,” it will not be denied, that, in this country, 
sovereignty resides in the people. But it is impor- 
tant to observe that this residence is in the people, 
|as organized, at least acting unitedly and not in in- 
dividuals in their multiplicative isolation. “ Political 
| sovereignty is the assertion of the self-determinate 
will of the organic people” (Mulford, Nation, p. 
a principle which relieves from the mental and 
| practical embarrassment attending the chimera of 
| eighty million sovereign citizens, including women 
and children, engaged in running a political machine 
by delegating an unqualified, exclusive, plenary and 
“ sovereignties” to a 
vicar, modeled after the English King, crowned with 
an aureole, illumining the legend, “Cave lese 
majeste.” 

A people united in an organic whole being in- 
trinsically endued with the quality of unity— out of 
this primary attribute spring many corollaries. 
Unity of sovereignty is one. The supreme power 
by which a State is governed, though conceivably 
capable of apportionment, as regards the agencies 
through which it may be exercised, is necessarily 
other than manifold. To this effect, Mulford: 
“Sovereignty implies unity; this belongs to the 
necessary conception of the will from which sov- 
ereignty proceeds, and in the will alone in which 
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there is the highest and essential unity, is the postu- 
late of sovereignty” (Nation, ubi supra). Accord- 
ingly, it will not be a function of this paper, to deal 
with “sovereignties,” either. as attributes or as 
powers, active or passive, of the federal government 
of these United States, or of any department or 
officer thereof, or of its citizens. 

The adulatory aspirant may find himself able to 
contemplate, without convulsions, the spectacle of a 
sole corporation clothed with majesty, and loaded, 
as to his pockets, with innumerable sovereignties, 
hurled right and left, in rotation, at crying needs or 
evils which are neglected by the Constitution, Con- 
gress and Courts. The student of political history 
and law, having not eaten of “the insane root that 
takes the reason prisoner,” discovers the supreme 
power, in a State, manifesting itself in unity, and 
ordinarily wielded amidst less strenuous circum- 
stances. 

Logically, though sovereignty is thus essentially 
one, this assertion is, of course, made only with 
reference to a single State. Given two separate, 
independent States, two sovereignties are conceded, 
although there is, properly, no plural to this ab- 
stract term. A federation of States presents a pecu- 
liar problem. That dual system of government 
which prevails over the States whose aggregate ter- 
ritory comprises the middle belt of the (North} 
American continent, stands unique in history. It 
cannot be otherwise than true, of each of the orig- 
inal thirteen colonies, that, when the subtraction of 
its allegiance to the British crown became at length 
consummated, each organic body emerged, clothed 
with the sovereignty of a free and independent State. 
The only possibility of cavil, anent this proposition, 
arises from the fact that each of the thirteen “ semi- 
independent States” (Bryce, supra, p. 104) volun- 
tarily surrendered a portion of its sovereignty, for 
federative purposes, before that sovereignty was 
achieved. But, whatever be the true theory of a 
transaction which apparently partook of the char- 
acter of a political “sale to arrive,’ inasmuch as 
the ship got over the harbor-bar, the important con- 
sideration is, that the supreme power in each colony 
wrested from Great Britain, subsequently vested 
otherwhere, and, as is true of all corporations, ag- 
gregate or sole, has survived hitherto, and is des- 
tined to survive, not in perpetuity, perhaps, but in 
reasonable persistence, attributes and powers — in- 
cluding unity. 

Where is the sovereignty of one of those States 
to-day? 

After the declaration of July 4th, 1776, the revo- 
lutionary struggle proceeded until the ratification of 
a definite treaty of peace, January 14th, 1784. Mean- 
while, the respective colonies, between 1778 and 
1781, had been successively ratifying the Articles of 
Confederation and Perpetual Union—the funda- 
mental compact of a league styling itself “The 
United States of America.” The second of those 
articles provided as follows: 

“Art. 2. Each State retains its sovereignty, free- 





dom and independence, and every power, jurisdic- 
tion and right which is not by this confederation 
expressly delegated to the United States in Congress 
assembled.” 

Those articles, for the first time, made an express 
delegation of powers to a general government, there 
being, throughout the revolutionary period, no other 
express separation between the sphere of the latter 
and the spheres of the State governments, respect- 
ively (Venable, Partition of Powers; Am. Bar As- 
soc’n Rep., 1885, p. 236). The experience of the 
people under those articles prepared them to sub- 
mit peacefully and cheerfully to the new revolu- 
tion, whereby the confederated government was per- 
mitted to drop out of existence, and a new Consti- 
tution (adopted between 1787 and 1791) was ratified 
as the fundamental law of the land (id., p. 237). 

On March 4th, 1789, when the Constitution of the 
United States took effect in eleven States, the tie 
existing under the Articles of Confederation was 
manifestly dissolved, and the relations of those 
States, to each other, and to the general govern- 
ment, became exclusively such as were prescribed 
by the Constitution of the United States. 

“It may be regarded as settled, that the Consti- 
tution of the United States is the only source of 
power authorizing action by any branch of the Fed- 
eral Government” (195 U. S. 140),—a judicial 
opinion wherein search will in vain be made for any 
dissertations on either the personality, or the sov- 
ereignties, of the principal federal executive. 

Here, then, was the first apportionment of the 
sovereignty of a State of the Union, viz.: as be- 
tween it and the general government. “It would 
have been superfluous to confer any power on the 
States, because they retain all powers not actually 
taken from them” (Bryce, Am. Commonwealth, 
Pp. 313). 

“While Congress is everywhere the supreme legis- 
lative power for some subjects, the tariff, for in- 
stance, or copyright, or interstate commerce, the 
Legislature of each State is, within that State, su- 
preme for other subjects, the law of marriage, for 
instance, or of sale, or of police administration” 
(Bryce, Stud. Hist. & Jurisp., p. 53). That the 
United States Constitution effected an apportion- 
ment of the sovereignty as between each State and 
the general government, in contradistinction from 
an extinguishment of State sovereignty, was ex- 
plicitly declared by the Tenth Amendment, which 
provided that “the powers not delegated to the 
United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States, re- 
spectively, or to the people.” Yet, in face of what 
foregoes, the acute foreign observer, already cited, 
pronounced in favor of the theory “that every State, 
on entering the Union, finally renounced its sov- 
ereignty, and is now forever subject to the federal 
authority as defined by the Constitution” (Am. 
Commonwealth, p. 313). Yes and no: the former 
as to the latter proposition, and the latter as to the 
former. The same author wrote, later: “The ear- 








a ae ee 


i 


THE ALBANY 


LAW JOURNAL. 113 














lier statesmen, such as Hamilton and Madison, held 
that sovereignty was, by the Constitution, divided 
between the Nation, acting through Congress and 
the President, and the States;” but “the southern- 
ers, led by Calhoun, insisted that it remained in the 
several States, suspended or temporarily qualified, 
but capable of resuming its former proportions in 
each State, whenever that State should quit the 
Union” (Stud. Hist. & Jurisp., p. 105). And his 
conclusion is that the knot, which the law could not 
untie, was “cut by the sword,” when the War of 
1861-1865 decided against the southern theory of 
resumability. 

lt is unnecessary to do more than point out the 
distinction between a contest over the question of 
revocability of a State’s delegation of a part of its 
sovereignty for federative purposes, and one over the 
question whether the State sovereignty, under the 
federal compact, was “ finally renounced,” and the 
only sovereignty thereafter discoverable was and is 
to be found in the general government. The second 
clause of the Sixth Article of the United States Con- 
stitution, indeed, provides that “this Constitution, 
and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the 
United States, shall be the supreme law of the land ;” 
but this supremacy is in a limited sphere. That the 
United States general government is one of dele- 
gated powers is elementary in American public law. 
And “this government is acknowledged by all to be 
one of enumerated powers. The principle that it can 
exercise only the powers granted to it * * * is 
now universally admitted” (per MarsHALL, Ch. J., 
in McCulloch v. State of Maryland, 4 Wheat., on p. 
405). Where a delegation of power is not universal, 
the postulate of sovereignty,— which is the same 
word as supremacy,—is, logically and rationally, 
limited by the terms of the instrument of delega- 
tion. “A perusal of the Constitution, along with the 
first ten amendments, should satisfy anyone that the 
system is based on the fundamental idea that politi- 
cal sovereignty, or the right to govern, is capable 
of division, according to subjects and powers” 
(Curtis, Const. Hist. of U. S., vol. 2, p. 2). “If 
any one proposition could command the universal 
assent of mankind, we might expect it would be 
this, that the government of the Union, though 
limited in its powers, is supreme within its sphere 
of action” (per MarsHA.t, Ch. J., in McCulloch v. 
State of Maryland, ubi supra). 

Less excuse need be offered for tarrying on this 
fundamental thesis — that each of the States of the 
Union on the one hand, and the general government 
on the other, are sovereign in their respective 
spheres,— because of the obvious call for a caution 
when the matter of the apportionment of the federal 
sovereignty comes under consideration, seeing that 
the fund is finite, not to make unqualified, exclusive, 
plenary and unlimited drafts on it in favor of a 
single one of three constitutional distributees. 





United States is the only source of power author- 
izing action by any branch of the federal govern- 
ment” (Dorr v. U. S., 195 U. S. 140, supra; 1903), 
resort is to be had to that instrument, alone, to as- 
certain (1) what part of their sovereignty the 
people, in each of eleven States, in 1789, recalled 
from their local agent, the State, and caused to be 
vested in the general government; and (2) whether 
any, and, if any, what apportionment as to manner 
of exercise of this delegated sovereignty was ef- 
fected among the branches of the federal or na- 
tional government. 

Any Sibylline ambiguities or Cimmerian obscuri- 
ties with which that child of wisdom and com- 
promise was swaddled were torn away by the strong 
hand of a Marshall, who subjected its clauses to 
the established canons of interpretation, while the 
indissoluble perpetuity of the Union was, later, 
thundered to the world by the cannon which grew 
silent at Appomattox. 

The modus of distribution by the United States 
Constitution of the supreme power between the 
States, respectively, and the national government, 
has been analyzed and summarized in a work already 
cited (Bryce, Am. Commonwealth, vol. 1, p. 313, 
et seq.). 

(A.) Certain power is conferred on the national 
government. (B.) Certain restrictions are imposed 
on the States. Under the former head — (1) vested 
in the general government, alone, are those divisions 
of the supreme power which pertain to the conduct 
of foreign relations, the army, navy, interstate com- 
merce, currency, weights and measures, and the post- 
office; all other divisions of the supreme power re- 
lating to internal government remaining in the - 
States; (2) exercisable by the general government 
and the States, concurrently, are power to legislate 
on bankruptcy and certain commercial matters, such 
as pilot laws, but so as that State legislation takes 
effect only in the absence of federal; also, power to 
tax, judicial power in certain cases of diverse citi- 
zenship and power to determine as to the election 
of members of Congress. The foregoing enumera- 
tion, which is a mere synopsis of the provisions of 
the Constitution and its amendments, will be suffi- 
cient as a preliminary to the main subject. 

That the will of the sovereign be declared, inter- 
preted (including judicial application to specific 
cases), and executed, appears to exhaust the con- 
ceivable categories of political activity in govern- 
ment —i. e., the exercise of legislative, judicial and 
executive power (see 7 Pet. 546). 

In harmony with this axiom is the structure of 
the United States Constitution, which consists, sub- 
stantially, of three articles, respectively entitled: 
(Art. 1) Of the Legislature; (Art. 2) Of the Ex- 
ecutive; (Art. 3) Of the Judiciary; with some ancil- 
lary and miscellaneous provisions. No Delphic 
dubiety enshrouds the enquiry where the demigods 
of ’89 lodged the exercise of the power to declare 
the people’s federal will. “All legislative powers 


It being “settled that the Constitution of the! herein granted shall be vested in a congress of the 
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United States * * *” (Art. 1). Equally unam- 
biguous is the designation of the agency entrusted 
with the function of interpreting (and applying) the 
declared will of the people. “The judicial power of 
the United States shall be vested in one Supreme 
Court, and in such inferior courts as Congress may 
from time to time order and establish * * *” 
(U. S. Const., Art. 3, § 1, 1). “ The Constitution 
vests the whole judicial power of the United States 
in one Supreme Court, and such inferior courts as 
Congress shall, from time to time, ordain and estab- 
lish” (per MarsHatt, Ch. J., in Marbury v. Madi- 
son, I Cranch, on p. 173). Finally, as to executing 
the declared will of the people: “The executive 
power shall be vested in a president of the United 
States of America * * *” (U.S. Const., Art. 2, 
§ 1, 1). It may be remarked, in passing, that the 
insertion, in the executive article, after the words 
“the United States,” of the words “of America,” 
which are lacking in Art. 1 (of the Legislature), 
was not, in my opinion, intended to provide for any 
cerebral expansion of the executive over Congress 
or the Caribbean (30 Dall. 940). 

“All legislative powers,” and “the whole judicial 
power,” of the federal government being by the 
Constitution vested in Congress and the federal 
courts, respectively, unless there be a quartum quid, 
among theoretic governmental activities there would 
seem to spring a corollary, that nothing is left to be 
apportioned to the office modeled after the English 
King except the executive power. Thus, at the 
threshold of an investigation of the proper concep- 
tion of the office of president, were it asked: Who 
hath fixed its bounds? Who hath said, thus far and 
no farther, and here shall thy proud waves be 
stayed, etc., etc., etc.? The answer would seem to 
be: The people hath done all this, in and by the 
Constitution of the United States of (North) 
America, by creating an executive office. 

It is true that the language of Article 1 of the Con- 
stitution is that “all legislative power herein 
granted” are vested in Congress; but since by the 
Tenth Amendment, as already remarked, “the 
powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people, 
there is slender support for any little theory of a 
subsidiary legislation-mill, fed by the executive 
hopper. 

Fairness, indeed, compels the admission that “ or,” 
here, has been asserted to be a mere alias (“at an- 
other time.” Bouv. Law Dict.), though, so far as 
known, nobody has yet had the temerity to suggest 
that it is an alibi (“in another place;” se eadem 
die fuisse alibi. Ibid.). In order to demolish the 
former contention, it suffices to point to the signifi- 
cant circumstance that the Tenth Amendment is 
silent! (— whether that passive attribute befell this 
portion of the Constitution as an accompaniment of 
the overwhelming popular voice in 1904, need not 
now be argued —) ; a conclusion which relegates the 
entire dogma of reserved powers to the limbo of 








the academicians. And in the Munn case Chief 
Justice WAITE says that, “ when it was found neces- 
sary to establish a national government for national 
purposes a part of the powers of the States, and of 
the people of the States, was granted to the United 
States and the people of the United States” (94 
U. S. 124); which shows that the States, and the 
people of the States, are not synonymous, and 
rescues this venerable constitutional provision from 
the stigma of tautological nonsense. 

Again: in McCulloch v. State of Maryland (4 
Wheat. 316; 1819), MarsHALL, Ch. J., refers to a 
proposal of counsel for Maryland “to consider that 
instrument” {the Constitution) “not as emanating 
from the people, but as the act of sovereign and in- 
dependent States, in the following words: 

“Tt would be difficult to sustain this proposition. 
The convention which framed the Constitution was 
indeed elected by the State legislatures. But the 
instrument, when it came from their hands, was a 
mere proposal, without obligations or pretensions to 
it. It was reported to the then existing Congress of 
the United States, with a request that it might ‘be 
submitted to a convention of delegates chosen in 
each State by the people thereof, under the recom- 
mendation of its legislature, for their assent and 
ratification.’ This mode of proceeding was adopted; 
and, by the Convention, by Congress, and by the 
State legislatures, the instrument was submitted to 
the people. They acted on it in the only manner in 
which they can act safely, effectively and wisely, on 
such a subject, by assembling in convention. It is 
true they assembled in their several States — and 
where else should they have assembled? No politi- 
cal dreamer was ever wild enough to think of break- 
ing down the lines which separate the States, and 
of compounding the American people into one com- 
mon mass. Of consequence, when they act, they act 
in their States. But the measures they adopt do 
not, on that account, cease to be the measures of 
the people themselves, or become the measures of 
the State governments. From these conventions 
the Constitution derives its whole authority. The 
government proceeds directly from the people; is 
‘ordained and established’ in the name of the 
people” (p. 403). 

From the foregoing deliverance of the great con- 
stitutional expositor, certain inferences, it is sub- 
mitted, are beyond cavil, viz.: (1) In the genesis of 
the Constitution, the States, and the people of the 
States, were not synonymous; (2) the’ Constitution 
was ordained and established by the people of the 
States —the people of each State speaking through 
a convention assembled within its own territory; 
(3) the people of the States, acting, it is true, in 
unison, yet in their several separate States, being 
they who ordained and established the Constitution, 
are “the people,” to whom and by whom were re- 
served, by the Tenth Amendment, those powers (a) 
“not delegated to the United States by the Consti- 
tution.” nor (b) “reserved to the States, respect- 
ively.” 
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Therefore he who would annihilate the “ people of 
the States” as being identical with “the States,” 
and pictures a grand electorate of 80,000,000 (ex- 
cluding women, children and Indians not taxed), 
running the circus under the management of an in- 
carnation of nationality— with Congress and the 
Supreme Court outside the tent, and the Constitution 
hanging over the rope, is, in the opinion of the great 
chief justice, a wild political dreamer. 

To return to the function of this address: Is there, 
or is there not, a subtle fallacy in the reasoning thus 
far indulged,— that the people, in creating a federa- 
tive government, following the “natural distribu- 
tion” of the supreme power, viz.: “ into legislative, 
executive and judicial” (7 Pet. 546), and appor- 
tioning all the legislative power to Congress, and 
the whole judicial power to the courts, had nothing 
but executive power left for the presidential office? 

There is a weighty, though not federal, authority 
which may be deemed relevant, by analogy, to this 
inquiry, consisting of an opinion of the highest 
court of New York: “Under our” (N. Y.) “ Con-| 





of the extent of the federal, executive jus coronae 
(94 U. S. 124). 

In fine, in view of the difficulties experienced in 
apprehending, historically and _ rationally, what 
powers other than executive inhere in the executive 
office created by the United States Constitution, it 
will now be assumed —an assumption being always 
valid, causa argumenti —that, by an analysis of the 
prerogatives of the Norman and Plantagenet rulers, 
the president of the United States may be said to 
retain the executive and magisterial functions, dis- 
carding those only that are royal and hereditary. 
If this be criticized as a violent assumption it is to 
be remembered that the present is an age of evolu- 
tion, perchance enfolding, in its inner recesses, an 
era of executive expansion; and only the timorous 
and the weakling will fear to walk the path indicated 
by the modern logic when lighted by the torch of 
contemporary history (including popular elections) 
in quest of a proper construction of the Constitution 
of the United States. 

The inquirer should not falter, even when recall- 


stitution, the executive power of the State answers ing the words of Jefferson: “The tyranny of the 
to that of the king, and devolves upon the governor | executive will come in its turn,” nor recoil from the 
during the term for which he is elected. The legis- | duty of according a candid response to the momen- 
lative power is vested in the Senate and Assembly, | tous quaeres: Is Jefferson’s prophecy now being ful- 





which take the place of Parliament, and the judicial 
power in the courts established in accordance with | 
the provisions of the Constitution. The three great | 
branches of government are separate and distinct, | 
but are co-equal and co-ordinate; their powers have | 
been carefully apportioned; one makes the laws, an- | 
other construes and adjudges as to the rights of| 
persons to life, liberty and property thereunder, and | 
the third executes the laws enacted and the judg- | 
ments decreed” (156 N. Y. 144; 1808). ‘ | 

It may possibly be complained that this analysis | 
tends to support, rather than subvert, the reasoning | 
now subjected to scrutiny. But it must be admitted | 
that, in the same opinion, the court afterwards held: | 
“as we have seen, the power of the king” (evidently | 
the English king) “has been divided” (id., p. 145) ;| 
which is a reminder that we are dealing with the | 
prerogatives of the Norman and Plantagenet — not | 
to mention the Tudor, the Stuart and the Hanov- | 
erian — rulers, and, multiplication by division being | 
a familiar phenomenon in biology, it is incumbent | 
to tread with circumspection, and “to resort to all | 
the lights of contemporary history” (16 Pet. 610). | 

The exercise of powers being a fair criterion of 
the possession of them, resort may be had to a his- 
toric document, signed by several persons, July, 
1776, containing a specification under twenty-seven 
heads of the exercise of certain powers by the third 
member of the last-named dynasty, which, though 
such exercise caused unpleasantness at the time, and 
eventually led to a serious political rupture, unde- 
niably merit the epithets of unqualified, exclusive, 
plenary and unlimited, if not benign; the question, 
how such of those powers as survive have been 
“divided” among the people’s depositaries, coming 
in, also, for incidental consideration in a discovery 








filled? Is this the age of executive usurpation? 

The point I emphasize at present is, is the Presi- 
dent of the United States a magistrate, in addition 
to being an executive? What is a magistrate? To 
ascertain this I claim the right, judicially estab- 
lished (116 U. S. 654), “to look into the dictionary 
for the meaning of words.” The history of the ut- 
terances of the priestly office, indeed, records un- 
numbered supplications from the sacred desk, 
imploring the benediction of a higher power on “ our 
hief magistrate, and all who are in authority,”— an 
argument convincing within the limits of its potency. 
But secular definitions may be preferred by the 
exacting. 

“ Magistrate. A public civil officer invested with 
some part of the legislative, executive or judicial 
power given by the Constitution. In a narrower 
sense this term includes only inferior judicial offi- 
cers, as justices of the peace” (Bouv. Law Dict.). 
A question as to the meaning of “ magistrate” came 
before the Supreme Judicial Court of the Common- 
wealth of Massachusetts, in the earlier part of the 
last preceding century, in the leading case of Scan- 
lan v. Wright, where the learned Chief Justice held: 
“Tt is difficult to fix any definite meaning to the 


| word ‘ magistrate,’ a generic term importing a public 


officer exercising a public authority; it was intended, 
we think, to use a term sufficiently broad to indicate 
a class of officers exercising an authority similar to 
that of justices of the peace” (13 Pick. 523, 528). 
From this collation of authorities it may be gathered 
that the significance and value of the term range 
between the extremes of (1) a generic term (nomen 
gencralissimum)—any public officer invested with 
some part of the power given by the Constitution — 
and (2) an inferior judicial officer, honored in con- 
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temporary and ancient history, as conservator pacis 
regis (1 Blacks. Com. 349). 

The latter interpretation being inadmissible in its 
bearing on the present inquiry, both upon the ground 
that the office was inferior, and that it was distinct- 
ively destitute of the war-power, the only alternative 
is the acceptation of a mere genus. Now, the over- 
whelming consensus of opinion as to the issue of 
the mediaeval war between the two opposing classes 
of schoolmen known, respéctively, as Nominalists 
and Realists, is that the former were in the right, 
namely, in contending that there is no real thing cor- 
responding to a genus. Not until the latter is 
clothed with the “ differentia;’ giving rise to the 
dignity of “species,” are we confronted by a physi- 
cally and legally recognizable entity (Kant, Pro- 
legom.). In short, a generic term is nothing at all! 
Henée, by virtue of the retention of the magisterial 
functions of the Plantagenet and Norman rulers, all 
American governors, senators, judges, president and 
the Sultan of Sulu enjoy, in common, -a mild pre- 
eminence which no thoughtful and benevolent mind 
will begrudge them. 


Though the search for grounds of the aggrandize- | 


ment of the principal federal executive office, along 
the lines of magisterial majesty, has thus proved 
unfruitful, it is manifestly only prudent, and a duty, 
to look further into contemporary history for light 
on the motives which actuated the people of the 


several States in replacing the Confederation by the | 


Union. 

That the purpose of the Constitution was to remedy 
the defects of the Confederation, no one will be 
found to dispute. What were the great defects of 
the Confederation? Probably Hamilton knew if any- 
one did; and, scanning the pages of the Federalist, 
the following enumeration is discovered: 

“ The great and radical vice in the construction of 
the existing Confederation is in the principle of 
legislation for states or governments in their cor- 
porate or collective capacities, and as contradistin- 
guished from the individuals of which they consist ” 
(Fed., No. 15). “We must extend the authority of 
the Union to the persons of the citizens — the only 
proper objects of government” (Ibid.). “The next 
most palpable defect of the Confederation is the 
total want of a sanction to its laws” (Id., No. 21). 
“The want of a mutual guaranty of the State gov- 
ernments is another capital imperfection in the fed- 
eral plan” (Ibid.). “ The principle of regulating the 
contributions of the States to the common treasury, 
by quotas is another fundamental error in the Con- 
federation” (Ibid.). “In addition to the defects 
already enumerated in the existing federal system, 
there are others of not less importance which con- 
cur in rendering it altogether unfit for the adminis- 
tration of the affairs of the Union” (Id., No. 22). 
“The right of equal suffrage among the States is 
another exceptional part of the Confederation” 
(Ibid.). “A circumstance which crowns the defects 
of the Confederation remains yet to be mentioned — 
the want of a judiciary power” (Ibid.). “In this 





review of the Confederation I have confined myself 
to the exhibition of its most material defects, passing 
| over those imperfections in its details by which even 


|a great part of the power intended to be conferred 


upon it has been in a great measure rendered abor- 
tive. It must_be, by this time, evident to all men of 
reflection who can ‘divest themselves of the pre- 
possessions of preconceived opinions, that it is a 
system so radically vicious as to admit not of amend- 
ment but by an entire change in its leading features 
and characters” (Ibid.). 


He who in the foregoing masterly and authorita- 
tive exposition of the defects of the Confederation 
descries a lament over the lack of executive jiu-jitsu, 
as the great defect, may find an aptitude in the 
synonym of “the way-faring men,” who received 
the promise of inerrancy in Is., 35; 8. 

Assuming, therefore, now, that the presidential 
| office is an executive one, as the people of the States 
| seemed to think when they created it, it remains to 
| be considered whether it be true that the vast, unde- 
| veloped and even unexplored domains of its au- 
thority afford illimitable opportunities for expansion? 
| And, if not, why not? 





| In the first place, viewing the office in its actual 
exercise in contemporaneous and other history, can 
there, or can there not, be detected something arti- 
ficial in the perfect symmetry of the much-vaunted 
division of all governmental powers into legislative, 
judicial and executive, and the rigid exclusion of 
the functionary or functionaries in each department 
(subject only to the minor device of the famous 
American “checks and balances”), from the prov- 
ince of each of the others? 


The elementary student in like manner as he 
learns of the procrustean division of the entire 
human race into “savage, barbarous, civilized and 
enlightened,” is instructed that under the system 
first perfected by the demigods of ’89 the legisla- 
ture makes a law, the judiciary construes it, and the 
executive enforces it; but what are the notable facts 
in the spheres of State and federal activity, alike? 
Passing by the whimsical implication in this early 
lesson that legislation is never comprehensible until 
explained or construed by a subsequent process, is 
it not now universally recognized, not only that the 
courts are continuously engaged in the process of 
judicial legislation, but that this process is, in the 
main, beneficent, and the chief cause and source of 
the vitality, flexibility and healthy growth of the 
law? Apart from this it is further known that con- 
struction of the enactments of the legislative body 
is a minor item in the activities of the judiciary, 
who, besides being constantly busied with the con- 
struction, also, of their own legislation, exercise 
their chief function in applying legal rules to the 
exigencies of particular, ever-varying groups of 
facts, involving the life, liberty or property of the 
individual suitors. Finally, and which is more to 
the point, THE VAST BULK OF THE EXECUTION OF THE 
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NATE ADMINISTRATIVE OFFICERS, AND ESPECIALLY THE 
MINISTERIAL OFFICERS OF THE COURTS. 

These patent and undeniable facts in our govern- 
mental systems strip the executive office, proper, of 
the chief part of the theoretic functions indicated by 
its title, and exploited in State papers. So true is 
this that the sporadic instances where the chief fed- 
eral executive has had occasion literally to intervene 
for the execution of the laws, as in threatening the 
South Carolina nullifiers with execution, or order- 
ing United States troops to expedite the mails past 
Debs, stand out as landmarks in political history, 





moving, and the pensive anticipation of eventual, 
unstrenuous, innocuous desuetude. 


Over against these drawbacks, however, stands 
the fact that the executive alone is subject to a con- 
stitutional mandate to take oath that he will execute 
his office. An express constitutional obligation being 
equivalent to an express grant of power to discharge 
it, he, accordingly, is able to swear, and so stands 
unique in history. The better opinion is that this 
does not compel him to do execution on the office, 
in the sense of a painful operation sometimes de- 
volving on sheriffs, but, rather, simply to do his 


and excited, at the time, vehement controversy as to| duty. Such an obligation was inculcated on the 


the validity of the interpositions. | English navy, at Trafalgar, by the last signal from 


In the throes of a nation’s agony an immortal | the battleship “ Victory,” and has since been recog- 
Lincoln, brushing aside even the Constitution, sum- | nized as binding on all officeholders, and those await- 
moned to the execution of the highest law — the | ing office, of all the degrees, throughout the civil- 





preservation of a nation’s being —the first cohorts | 
of a host of martyrs whose myriad graves are yet | 
moistened with the tears, and will ever be crowned | 
by the love, of a grateful people. | 

But the rarity of such exigencies induces the sub- | 
mission that even the term “ executive,” in its ap- | 
plication to the American system of government, is | 
largely a specimen of inexact nomenclature. A | 
governor (gubernator) may be said — borrowing a| 
novel metaphor —to bélong at the helm of the ship 
of State; but the progress of the latter bears a re- 
semblance to that of the elongated, rectangular craft | 
which traverses our inland waterways rather than to | 
that of the battleship, whose workmen wrought her | 
ribs of steel, ploughing the vasty deep, in search of 
an unwilling foe. And, should Palinurus nod, | 
wearied by sitting in an alien chair, at worst the) 
nozzle bumps unharmed against the berme bank. 

A president in the halcyon days of peace which | 
are prevailingly dominant in a powerful common- | 
wealth, presides —at functions and over the per- | 
sonal fortunes of half a million office-holders; which | 
occupations, by direct information, take the most of | 
the time. The monotony of recessional routine may, 
though rarely, be varied by the grief occasioned by | 
witnessing the summary disintegration of a “ weak | 
sister” republic; or, during the briefest recess, a| 


call may arise for dexterity, owing to the rapid | 
flight of time, in effecting a promotion or two 
which, ex vi termini, can have no sinister portent. 
But occasions inevitably supervene when a physical 
and nervous necessity demands a vent for the auto- 
matic initiative by way of a referendum to the 
Colorado felidae, or a pursuit of the released bear 
through the wind-falls of the Rockies. 

Upon a close view the attributes, or passive sov- 
ereignties of the office, appear more obtrusively than 
the powers. The normal term of office is only four 
years,— a feature of the Constitution which Hamil- 
ton and Madison cited to reassure those who feared 
that an office modeled after the English king would 
enable the incumbent to entrench himself among 
the vast, illimitable domains of unexplored and un- 
developed powers,—and if by reason of strength it 
be four more, yet there is the labor and sorrow of 





ized world. To a brilliant author, writing in 1835, 
who viewed American institutions with a lover’s eye, 
is due the paradox that the strength of the federal 
executive lay in his weakness. 


“In America the president cannot prevent any 
law from being passed, nor can he evade the obliga- 
tion of enforcing it. His sincere and zealous co- 
operation is no doubt useful, but it is not indispens- 
able in the carrying on of public affairs. All his 
important acts are directly or indirectly submitted 
to the Legislature; and where he is independent of 
it he can do but little. It is, therefore, his weak- 
ness, and not his power, which enables him to re- 
main in opposition to Congress” (de Tocqueville, 
Democracy in America, p. 132). 

But, has not the executive office EVOLVED? 


The evolution of the President. To ascertain this 
there is only one source of information, the Consti- 
tution itself (195 U. S. 140). Bryce, in writing in 
1888, said: 


“As no bills are submitted by the President, and 


|as, even were he to submit them, no one of his 
| ministers sits in either house to explain and defend 


them, the message is a shot in the air without prac- 
tical result. It is rather a manifesto, or declara- 


|tion of opinion and policy, than a step towards 


legislation. Congress is not moved: members go 
their own ways and bring their own bills * * * 
In quiet times the power of the president is not 
great. He is hampered at every turn by the neces- 
sity of humoring his party. He is so much en- 
grossed by the trivial and mechanical parts of his 
work as to have little leisure for framing large 
schemes of policy, while in carrying them out he 
needs the co-operation of congress, which may be 
jealous, or indifferent, or hostile. He has less in- 


| fluence on legislation,— that is to say, his individual 


volition makes less difference to the course legisla- 
tion takes than the speaker of the house of repre- 
sentatives. * * * The dignity and power of the 
president have, except as respects the increase in 
the quantity of his patronage, grown but little during 
the last fifty years. * * * Here, too, one sees 
how a rigid or supreme Constitution serves to keep 
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things as they were” (Am. Commonwealth, 3d ed., 
58, 65, 66). 

A duty enjoined on the president by the Constitu- 
tion, immemorially honored in the observance, is, to 
“give to congress information of the ‘state of the 
union, and recommend to their consideration such 
measures as he shall judge necessary and expedient” 
(Const., art 2, § 3, 1). At the present day, a punc- 
tilious compliance with the former branch of this 
requirement is of minor importance, as intelligent 
persons who read the newspapers are informed of 
events bearing on the state of the Union, and other 
places, about contemporaneously with their occur- 
rence. As regards the recommendations, their ef- 
fectiveness, especially since the overwhelming popu- 
lar election of 1904, may afford an approximate 
criterion of the advance of the active powers of the 
office, under the influence of evolution. A list of 
the recommendations to the fifty-eighth congress, 
and their outgo, at the short, final session of 1904-05, 
has been taken from a leading daily: 


Recommendations to Congress. 


(1.) Introductory caution against extravagance in 
appropriations.— The total of authorized expendi- 
tures will increase the treasury deficit. (This year 
Mr. Livingston, of Georgia, subtracting the esti- 
mated revenues for next year, $725,590,515, from the 
total of appropriations, $818,478,914, obtained a 
difference of $92,888,399.) 

(2). Employers’ liability law.— Bill failed. 

(3.) Strengthening of the safety-appliance act.— 
No action. 

(4.) Railroad rate legislation.— Bill failed. 

(5.) Legislation, better to control insurance com- 
panies.— Nothing done. 

(6.) Legislation creating a system of small parks 
for the city of Washington.— Nothing done. 

(7.) Law to consolidate forest work in the de- 
partment of agriculture—— Nothing done. 

(8.) Two bills to quarantine diseased cattle and 
to prevent interstate commerce in such animals.— 
Nothing done. ° 

(9.) Authority, to president, to set apart certain 
lands for game preserves.— Denied. 

(10.) Reorganization of the consular service and 
the substitution of salaries for fees— Nothing done. 

(11.) National gallery of art created— Nothing 
done. 

(12.) National quarantine law.— Nothing done. 

(13.) Currency legislation— Not discussed. 

(14.) Legislation for encouraging the merchant 
marine.— Nothing done. 

(15.) Legislation to give the United States bet- 
ter facilities for reaching the oriental markets.— 
Nothing done. 

(16.) Amendments to the naturalization and im- 
migration laws.— Nothing done. 

(17.) An act concerning citizenship.— Nothing 
done. 

(18.) Enactment for the protection of elections.— 
Nothing done. 





(19.) Legislation to expedite criminal prosecu- 
tions.— Nothing done. 

(20.) Acts for the benefit of Alaska, especially 
that this territory be allowed a delegate in con- 
gress.— Not taken up. 

(21.) Ten general: arbitration treaties— Pigeon- 
holed. 

(22.) Law to protect Americans abroad.— Not 
considered. 

(23.) Material increase of the navy.— Two ships. 

(24.) That a system of floating mines be provided 
for harbor defense—— Not discussed. 

(25.) Medals of honor for commissioned and war- 
rant officers in the navy.— Refused. 

(26.) Whipping post for wife-beaters in the Dis- 
trict of Columbia.— Advocated by a bachelor mem- 
ber of the house. 

(27.) Law to prevent the smoke nuisance in the 
city of Washington, the white house washing having 
been ruined.— Pocket-vetoed. 

(28.) Ratification of the Hay-Bond treaty, estab- 
lishing reciprocity between the United States and 
Newfoundland.— Nothing accomplished. 

(29.) Treaty with San Domingo.— Postponed. 

(30.) Reduction of number of Isthmian canal 
commission, and form of government for zone.— No 
bill passed. 

(31.) Legislation to prevent the transmission of in- 
sect pests through the mails.— Failed. 

(32.) A Philippine tariff— A bill passed. 


Why await the Crumpacker, or Sherman, or Platt, 
or any other bill (e. g., Nye)? They are dead. 
Buried in No. 58. 

Let the craven, palpitating over the question: Is 
Jefferson’s prophecy being fulfilled? take heart. The 
legislature yet exercises the inherent powers with 
which it has been invested by the people. Not in 
vain did our forbears, in a sturdy struggle of the 
centuries, portrayed by Hallam, immortalized by 
Runnymede, wrest the power of the purse from 
Plantagenet and Tudor kings, and hand it over to 
the commons. America’s Representatives inherit the 
trust. Ship-money, from Hampden, until and in- 
cluding to-day, is granted gratia the bi-cameral body 
carrying on business under and by virtue of the 
first article of the United States Constitution. 
Where the money-bags are untied there are the 
eagles. Still is it true that “the question whether 
an act repugnant to the Constitution can become 
the law of the land is a question deeply interesting 
to the people of the United States” (per Marshall, 
Ch. J., in Marbury v. Madison, 1 Cranch, 137, 176 
[1803]). The people of the States are not yet 
committed to the policy of amending or even abro- 
gating their Constitution by the obscure and indefi- 
nite means of a popular constitutional election of 
their servants. 

“The three great branches of government are 
separate and distinct, but are co-equal and co- 
ordinate; their powers have been carefully appor- 
tioned; one makes the laws; another construes and 
adjudges as to the rights of persons to life, liberty 
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and property thereunder, and the third executes the 
laws and the judgments decreed” (People ex rel. 
v. Morton, ubi supra). “The truth is that the 
legislative power is the great and overruling power 
in every free government” (Story on the Constitu- 
tion, sec. 533). “ The executive is, in civilized coun- 
tries, itself the creature of the law, deriving there- 
from its existence, as well as its authorify” (Bryce, 
American Commonwealth, 215) — that is my percep- 
tion of the Union, founded by Washington, wor- 
shipped by Webster, and saved By THE ARMIES OF 
THE PEOPLE OF THE STATES! The heroism of Valley 
Forge, the sacrifice of Gettysburg, have not been 
effaced by the masquerade at El Caney, or the tale 
of the tubs in the Orient. The blood of the martyrs 
is the seed of freedom. A reawaking consciousness 
will see to it, that a government of the people, by 
the people and for the people shall not perish from 
off the face of the earth. 

An executive, albeit of majestic figure, incarna- 
tion of executive expansion, uncontrolled by con- 
gress, unrestrained by the courts, executing statutes, 
though the courts declare them unconstitutional and 
forbid him to execute them, refusing to execute 
statutes that the courts declare constitutional and 
command him to execute, invested with all the attri- 
butes of sovereignty—that is my conception of 
Abyssinia or anarchy ! 

An executive who should behave that way would 
likely have some prior or subsequent arrangements 
with the 79,999,999 citizens who have not offered 
him the American crown. 

The prophecy of Jefferson will be fulfilled in that 
late age when the future antiquarian, in latitude 40° 
42’ 43” N., longitude 74° 0’ 3” W., delving deep 
in the lava bed of Storm King, turned volcano, shall 
lift, from her crumbling, upstretched arm, the light- 
less torch of the statue of Liberty. 


TuHeEoporE F. C. DEMAREST. 
New York, March 4, 1905. 


—————_4-—_——_. 
THE LAW OF THE VAGABONDS. 





A vagabond is thus defined, namely, one who 
wanders from place to place, having unfixed 
dwelling, or not abiding in it, and usually without 
the means of honest livelihood; a vagrant, a tramp 
or other worthless person or rascal. The word vaga- 
bond appears in Holy Writ, “A fugitive and a vaga- | 
bond shalt thou be in the earth.”— Genesis IV. 12. 

In English and American law the term vagabond | 
is used in a bad sense, denoting one who is without 
a home, a strolling, idle, worthless person. Vaga- 
bonds are described in old English statutes as “ such 
as wake on the night and sleep on the day, and | 
haunt customable taverns and ale houses, and routs 
about; and no man wot from whence they came, | 
nor whither they go.” In the American law the term | 
vagrant is émployed in the same sense. The phrase | 
“rogues and vagabonds” is applied at the present 


day to a large class of wandering, disorderly or dis- 
solute persons. They were formerly punished by 
being whipped and having the gristle of the right 
ear bored with a hot iron. The earliest known 
race of vagabonds were the gypsies who came 
originally from India and entered Europe in the four- 
teenth or fifteenth centuries, and are now scattered 
over Turkey, Russia, Hungary, Spain, England, etc., 
living by theft, fortune-telling, horse-jockeying, 
tinkering, or any other means by which they can 


| procure a livelihood excepting hard work. 


The poet Dryden very cleverly describes a rogue 
in the following lines: 


“Tis no scandal grown, 
For debt and roguery to quit the town.” 


See, also, Pope: 
“ The rogue and fool by fits is fair and wise.” 


The following quaint and curious law is found 
on the statute books of the State of Massachussetts : 


“Revised Laws, chapter 212, section 61, reads as 
follows: A person who is known to be a pick- 
pocket, thief or burglar and having no. visible or 
lawful means of support, if found prowling around 
any steamboat landing, railroad depot, banking in- 
stitution, broker’s office, place of public amusement, 
auction room, store, shop, crowded thoroughfare, 
car or omnibus, or at any public gathering or assem- 
bly, shall be deemed a vagabond, and shall be pun- 
ished by imprisonment in the house of correction for 
not less than four nor more than twelve months.” 


A statute relating to the punishment of incor- 
rigible rogues has long been in force in Great 
Britain. (5 George IV, chap. 83, sec. 5.) 

The leading English decision on the law of vaga- 
bonds is the case of Regina v. Clark (14 Q. B. D. 92, 
16 Cox C. C. 666, 54 L. J. M. C. 66). 

The above case decides “that suspected or reputed 
thieves visiting public places with intent to commit 
a felony, but being merely once in the street, though 
with intent to commit a felony, does not constitute 
the offense covered by the statute. In other words 
there must be some overt act or unsuccessful attempt 
to commit some crime. To hold othegwise would be 
to lay down a doctrine of “constructive criminality,” 
and would strike at the very roots of civil and 
religious liberty and the spirit of free institutions. 
The style of the above opinion is judicial and the 
logic and legal reasoning of the subject matter is to 
my mind unanswerable. It is written in that easy, 
flowing and graceful style which characterizes 
almost every English decision. 

This act was passed to protect the public in 
crowded cities and on public occasions, but the 
framers of it did not foresee the injustice and hard- 
ship of it, namely, four to twelve months for merely 
walking the street. It can be made a life sentence 
at the whim and pleasure of police, and in many in- 
stances it has been a convenient instrument of 
oppression. A man released from prison, if only for 
the first time, is sent forth with the “mark of 
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Cain” upon his brow, and is forever an outcast 
among his fellowmen. This is contrary to the 
teachings of all reformers of the civilized world at 
the present time. 

To obtain a conviction under this act, the govern- 
ment must make bad character a part of its original 
case. This it cannot legally do under the Massa- 
chusetts decisions which hold character sacred, and 
the initiative must be taken by the accused. If the 
government, to prove an essential part of the com- 
plaint, is required to take the initiative in the pro- 
duction of bad character, then the whole proceedings 
are unconstitutional, and the trial is irregular because 
it infringes upon constitutional rights of the accused. 

Let us suppose that a man is charged with being 
a vagabond, and to sustain its charge the govern- 
ment puts in the defendant’s criminal record, and the 
defendant, acting under his legal rights, does not 
take the witness stand. The defendant is convicted, 
but under the Massachusetts law, if the defendant 
in a criminal case chooses not to be a witness, he 


cannot be compelled to testify, and no inference | 


prejudicial to him is to be drawn from his silence | 
(Commonwealth v. Harlow, 110 Mass. 411; Com. v. 
Maloney, 113 Mass. 211; Com. v. Nichols, 114 Mass. | 
285-287; Com. v. Scott, 123 Mass. 239). 

Spiritualists and palmists have been held to be | 
rogues and vagabonds in England. 

Baron Pollock in Monck v. Hilton, 2 Ex. 
279): In this case the person convicted called him- 
self a “spiritualist”? and had a fixed residence. 

5 Geo. 4, c. 83, sec. 4, defines a species vf rogue, | 
namely, a suspected person, or reputed thief, fre- 
quenting any river, canal or navigable stream, dock 
or basin, or any quay, wharf, or warehouse, or any 
avenue leading thereto, or any street or highway, or 
any place adjacent to a street or highway, with intent 
to commit a felony.” 

In proving the intent to commit a felony, it is 
not necessary to show that the person suspected | 
was guilty of any particular act tending to show} 
his purpose or intent, and he may be convicted | 
thereof, if from the circumstances of the case, and | 
from his known character, as proved to the court 
or justice before whom or which he is brought, it 


Div. 


appears to such. court or justice that his intent was | 


to commit a felony. 
II2, sec. 15). 


Under this act the court exercises all the func- | 


tions of a Turkish Cadi, where the president is at 
once court and jury. It is contrary to the reason- 
ing of our law for the following reasons: First, 
it arrests on suspicion of an intent, and for no 
offence known to the law; secondly, it condemns 
upon suspicion of an intent and for no offence 
which a human tribunal could ever try; thirdly, 
it removes, in case of one who has been guilty of 
any crime, any inducement to repent and reform; 
fourth, if any one should serve a term of imprison- 
ment under this act, he could be at once arrested 
again for the same reason, and the punishment of 


(See 34 and 35 Victoria, c. | 


this act is, therefore, for life. This kind of trial is 
not the “impartial trial” guaranteed to every one 
by the Constitution. 

The government may rely upon the case of Byers 
v. Commonwealth, (42 Penn. St. 89), but that case 
does not support their contention. The Pennsylvania 
law gives no trial by jury, and had the learned 
counsel in that case sued out a writ of error to the 
United States Supreme Court, this decision would 
undoubtedly have been reversed. The ground taken 
by the justice who wrote the above opinion is 
untenable, and would not be considered good law 
at this day. An action of the court during the 
progress of a trial for felony or misdemeanor which 
deprives the defendant of a substantial legal right 
in the premises, or to any extent to his prejudice, 
withholds or abridges a substantial, legal, or con- 
stitutional right of the defendant, and by him 
claimed on trial, is a proper matter of review on 
| appeal (People v. Keenan, 13 Cal. 384). 

There is a sad ending to these wasted lives. 
Heaped upon memory’s shelves lie innumerable 
| records of the past. The gaming table is the out- 
| let for the expenditure of their ill-gotten gains. 
| They are a happy-go-lucky lot who live for to-day, 
|and with no thoughts of the morrow. When old 
age and want comes upon them, and they seem to 
| lose their old time skill, the sad lot of the vagrant 
‘is in store for them. Even when they reform and 
| lead honest lives, and endeavor to live down the 
past, they are persecuted and hounded by the police 
with almost Siberian atrocity. Scorning to act the 
spy or informer upon their former associates in 
| crime they are arrested at every street parade, holi- 
| day, or public festival, and kept in custody until 
the public ceremonies and festivities are at an end. 

And yet there are no outward signs to detect the 
vagabond from the average hard-working indus- 
trious citizen. He is a product of our public 
schools, and in conversation with intellizent and 
well-educated persons he is perfectly at home. 
| There is a character, an individuality, a family like- 
ness, common to the whole race of unfortunates; 
| the furtive glance, the suspicious air, reticence, and 
the universal distrust of strangers until they are 
| vouched for. The cup of woe of this class is filled 
| to the brim, and here and there it is illumined by 
a slight ray of sunshine, but on the last day, when 
| the angel Gabriel shall summon us all to that court 
of infinite justice and mercy, the unfortunates de- 
scribed in this article will produce enough evidence 
“to get to the jury,” provided their conversion is 
sincere and repentant. 





} 


Jos—EpH M. SuLtivan. 
Of the Suffolk (Mass.) Bar. 


a 


A statute forbidding the use of horses whose tails 
are docked after its passage is held, in Bland v. 
People ([Col.], 65 L. R. A. 424), not to be void as 
an unconstitutional deprivation of property. 
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THE CLOCK MYSTERY— AN EPIC. While some were pale with boding fears 
Of ill to Gotham town. 


[The City Hall clock was not lighted last evening | “1t never stopt before,” they said, 





when darkness fell, and ten minutes passed before “From storm or battle shock ; 
one could see the hour. * * * The clock was in Some Joshua had commanded it — 
darkness for a short time one evening several weeks Or egos 
—The N. Y. Sun, 2. 1008 ut come more near, 
ee on, Janueey 3. WRI My children dear, 
L And I will sing to thee — 


A wondrous song 
That is not long — 
About the mystery. 


It was in eighteen hundred three — 
A day so fair that one could see 
The sea-mew float far on the wave, 





And hear the mystic ocean lave III. 
And kiss the distant shore — that men, ; . ° 
The wise, old Knickerbocker men — In City Hall, Rodentius reigned, 
The City Fathers that were then — A King of ee blood, 
In pride and hope and fear withal, Who by his magic ruled his race 
Resolved to build the City Hall: Fer euler tov quot. 
A place for Justice, Courts and Laws, This King, bog! pride, a pelace reared, 
For hearing pleas in every cause — He built 7 ys roman 
For high and low and rich and poor And there in ermine robe and crown 
The Hall should have an open door. | He governed all the rg 
In speeches brief, in earnest tone, | Like Peleas old, Thessalia's King, 
wh he He had a daughter grand, 

Led off by Mayor Livingstone, : : 

Declared the Hall should stand And many a suitor came in sooth 


To win his Flora’s hand. 

Rodentius in his pride proclaimed 
With stern and lordly air — 

“The murine that shall stop the clock 


In Freedom’s happy land — 
While Law and Justice reign as one — 
And thus was laid the corner-stone. 
In building ’twas three times three years, 


Amid foreboding hopes and fears, May wed — daughter fair! - 
Aad oll wes dene and nothing lect And then with glistening sword upraised 
To save the city needless cost. - In pointed accents ones ‘ 

Its front and sides of marble rate, But he who eceks to bree the _— 
From Stockbridge, in the old Bay State; And fails, shall lose his head! 


Its rear was made of red sandstone Full many a silky rodent held 


To save expense to every one; ret i ” hae 7 oe ‘led t . 
And folks, ’twas said, would ne’er incline J "ae d sae 4 ay — tn —— 
To dwell beyond that sandstone. line. ae pe We Se s 
: Young Leo brave, of gallant mien, 
Its graceful dome shone bright afar, With £ the sh. k 
With Justice crowned and holding sway — = pe pt - a - — 
Pointing the pocote to the star Tripp’d with the van, his heart elate, 
Of Liberty that lights their way. | To stop the ponderous clock. 
: He mounted swift above the rest, 
And for this dome a clock was made H ined the lofty t 
With crystal face and pleasant chime, A se oS a t . bene aoe 
Which overlook’d the marts of trade — giant <add 


: : , And stopt the vital power. 
And day and night did mark the time. Minus tile tell, the visles> wen, 


I Returning in his pride, 
‘ Admetus-like, he sought the fair 

Full six and eighty years had roll’d, And gained her for his bride. 
And all their. varied histories told, Then quick was formed a festal band 
Since the great Hall, with Justice crown’d, Of rodents richly dight, 
First overlooked the City’s bound — To. smile upon the happy pair, 
Since the good clock had first been wound — And celebrate the night. 
That snow in feathery flakes came down The crickets chirpt, the Katydids 
And covered the streets of Gotham town: Lent music to the train, 
When the wayfarer through the night And sprightly elves within the room 

As plain as plain could be, Joined in the quaint refrain. é 
Saw that the clock had stopt outright — Forget-me-nots the bride adorned, 

The cause they could not see. And shamrock flowers the groom; 
Some said the clock was run to death, The merry throng in colors gay 





And others, had run down; Made everything a-bloom. 
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Rodentius now elate with joy, 
Uproarious songs did sing — 
“To Flora fair and Leo rare!” 
That made the welkin ring. 
And round the festive board was cheer’d 
His songs till rosy morn appear’d. 


And thus, my children, I have told 
The story of this rodent bold — 
And till this tale was told to me 
None knew of the clock-mystery. 
— JoHN FREEMAN BAKER. 
New York, January, 1905. 


—_——4—_—_ 
Correspondence. 





THe “Locica, INCONSISTENCIES” OF CHRISTIAN 
Science EXpLaInen. 





To the Editor of the Albany Law Journal: 

In a recent issue of your Journal you published a 
review of a New Hampshire decision in connection 
with which is the statement: “ Christian Science 
goes counter to the general results of human ex- 
perience, and, therefore, necessarily involves all 
manner of logical inconsistencies.” Will you permit 
me to offset your conclusion with that of a Christian 
Scientist? Previous to my study of Christian 
Science I had had many strange experiences for 
which I could not account until this science taught 
me that all causation is mental. The new and 
demonstrable knowledge of this science placed me 
in line toward the removal of “ logical inconsisten- 
cies” from my efforts at philosophical explanations. 

Christian Science is a revelation of spiritual 
truth; its mission is to first give a definition of God, 
and then by induction explain His creation. All 
kinds of errors, including sin and sickness of every 
form, are human experiences which this science 
overcomes by correcting the understanding of its 
beneficiaries. Instead of saying that Christian 
Science goes counter to the general results of human 
experience, it is more exact to say that it corrects 
the general human experience. 

While the logic of Christian Science may be in- 
consistent with reasoning based upon material 
sense, it is absolutely consistent with its premises, 
and has the advantage of proving its exactness by 
its remarkable results in overcoming sin and dis- 
ease. You say: “The courts should refuse to 
recognize the teachings of Christian Science as a 
defence to infractions of the criminal law.” Thus 
far Christian Scientists have never even asked to 
be excused from any “infractions of the criminal 
law.” It has been their intention to practise within 
the bounds of the law in all cases. They have even 
gone so far as to sacrifice what might be considered 
unquestionable individual privileges in deference to 
public opinion and because of the popular ignorance 








of Christian Science. For example, they decline to 
assume the charge of contagious cases, notwith- 
standing they have treated such cases with very 
marked success. The laws regulating the practise 
of medicine, and excluding quackery, have, as a rule, 
been made without any consideration of Christian 
Science, though some of them may appear to have 
been instituted with reference to it, and, thus far, 
our Supreme Courts have given little encourage- 
ment to any effort to apply medical restrictions to 
Christian Science. If, perchance, a law is construed 
to prohibit this science the rights of the scientists 
have been maintained on the basis that their method 
of treating the sick is at least a fair equivalent for 
medical treatment, and, therefore, there is no room 
for a charge of negiect when it is substituted for 
medicine. New laws and amendments made for the 
provision of proper treatment for the sick usually 
provide for the legitimate rights of Christian 
Scientists. 

It should be noted that, inasmuch as the New 
Hampshire case to which you refer was not per- 
mitted to go to the jury, the defendant had no op- 
portunity to bring in rebuttal testimony, and for this 
reason some charges brought by the plaintiff were 
left without sufficient answer. 


It is stated that the defendant told the plaintiff 
that he could and would cure her if she continued 
his treatment; this the defendant denies, stating 
that he deported himself in accordance with the 
usual custom of Christian Scientists and made no 
promises. Though Christian Scientists undertake 
to heal a case with much hope as to the favorable 
outcome, they have not thus far proved themselves 
as being equal to every case, and for this reason are 
not prepared to promise a cure. However, if the 
student fails in his ability to demonstrate Christian 
Science, it is not due to any fault of the science, but 
to his limited understanding. 

In the New Hampshire case the scientist denies 
that he told the patient to continue her usual diet 
of solids, and claims that he followed the usual 
practise of Christian Scientists not to advise in the 
matter of eating: that he told her to eat what she 
pleased,— that is, to use her own judgment. The 
evidence did not show that “if the treatment had 
been persisted in a cure would have been impos- 
sible.” The physician who attended her testified 
under oath that when he visited her a year previous 
in her first attack of appendicitis she was in a worse 
condition than when he was called after the four 
days of treatment under Christian Science, notwith- 
standing that, according to the general rule, she 
might have been expected to be worse; therefore, a 
reasonable inference might be that the disease was 
at least restrained, if not alleviated, by Christian 
Science treatment, and a further inference might be 
that had she continued under Christian Science 
treatment she might have recovered without a sur- 
gical operation. Many cases of appendicitis have 
been healed under Christian Science treatment. 
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During the past year I have witnessed the healing | But there appears to be no such distinction. A de- 
of a desperate case which was said to be beyond the livery of possession is indispensable in either case. 
practicability of a surgical operation. During the;* * * A delivery which does not confer upon the 
same season one of my neighbors who had been a donee the present right to reduce the fund into pos- 
strong, healthy man previous to the attack of ap-| session by enforcing the obligation according to its 
pendicitis, died in the hospital from the effects of a|terms will not suffice. A delivery in terms which 
surgical operation. Many such cases have occurred. | confers upon the donee power to control the fund 





Yours sincerely, 


ALFRED FARLOW. 
New York, April 5, 1905. 


—-———4—-——__ — 
Hotes of Cases. 





Gifts Causa Mortis—In Noble v. Garden, de- | 


cided by the Supreme Court of California in Febru- 
ary, 1905 (79 Pac. 883), it was held that where as- 
signments of certificates of stock in a building and 
loan association were filled out by direction of the 
owner with the intention to make a gift thereof to 
the assignees, and the secretary of the association 
was given posstssion of the certificates by the owner, 
and told to hold them until the owner’s impending 
death, and then deliver them to the assignees, the 
transaction was not a gift causa mortis, under Civil 


| only after the death of the donor, when by the in- 
| strument itself it is presently payable, is testamentary 
|in character, and not good as a gift.” This court 
‘has laid down the same rule in the late case of 
| Pullen v. Placer County Bank (138 Cal. 170, 71 Pac. 
| 83, 04 Am. St. Rep. 19), where it is said: “A gift 
vests the donee with the absolute property in the 
| thing given, and it is no longer subject to the con- 
|trol of the donor. If, on the other hand, the thing 
| given remains under the control of the donor, or 
(except in case of a gift causa mortis) is subject to 
his revocation, his gift is not complete. There is 
no difference, however, in this particular between a 
gift inter vivos and a gift causa mortis. In either 
case it is not complete unless there is an actual or 
symbolic delivery to the donee of the thing to be 
| given.” Our Code, in article 3 (Civ. Code, sec. 1146 
et seq.), provides certain rules as to gifts inter vivos 
and causa mortis, and that “a verbal gift is not 


Code (art. 3, sec. 1146 et seg.) of California, pro-j valid unless the means of obtaining possession and 
viding that a verbal gift is not valid unless there is} control of the thing given, nor, if it is capable of 
an actual or symbolical delivery of the thing to the| delivery, unless there is an actual or symbolical de- 
donee, if capable of delivery. The court said in| livery of the thing to the donee” (See, further, 


part: 
In Keniston v. Sceva (54 N. H. 36) the court 
said: “ The essential requisites of a valid gift causa 


mortis are well known and perfectly understood. 
They have in no respect changed since they were 
established and declared by the civil law, except in 
this particular: that under the civil law delivery of 
the property was not absolutely essential to the 
validity of the gift —an element which, in our law, 
cannot be dispensed with (Sanders’ Justinian, 228, 
229; 1 Williams on Executors and Administrators. 
pt. 2, B 2, chap. 2, sec. 4, p. 544; 1 Story’s Equity 
Jur., sec. 607a; Smith v. Kittridge, 21 Vt. 244).” 
In Basket v. Hassell (107 U. S. 602, 2 Sup. Ct. 415, 
27 L. Ed. 500) the question is elaborately discussed, 
and the authorities collected. The Supreme Court 
of the United States there said: “If the gift does 
not take effect as an executed and complete transfer 
to the donee of possession and title, either legal or 
equitable, during the life of the donor, it is a testa- 
mentary disposition, good only if made and proved 
as a will. * * *. But there must be delivery of 
possession. The contract must have been executed. 
The thing given must be put into the hands of the 
donee, or placed within his power by delivery of 
the means of obtaining it. * * * Without de- 
livery the transaction is not valid as an executed 
gift; and without consideration it is not valid as a 
contract to be executed. The decision in Wight v. 
Wight was founded on a supposed distinction be- 
tween a gift inter vivos and a donatio mortis causa. 


| Anderson’s Dic. of the Law, tit. “ Donatio Mortis 
| Causa;” Thornton on Gifts, sec. 21 et seg.; Harris 
|v. Clark, 3 N. Y. 93, 51 Am. Dec. 352; Bedell v. 
| Carll, 33 N. Y. 585; Ruiz v. Dow, 113 Cal. 497, 45 
| Pac. 867; Calkins v. Equitable B. & L. Ass’n, 126 
| Cal. 534, 59 Pac. 39). 

| We do not think there was any delivery of the 
| certificates of shares of stock made in the lifetime 
of the deceased. She retained control and dominion 
of them, and expressly stated to Noble that she 
wanted to be sure that the property did not go out 
of her control. He told her it should not. As her 
agent he kept the certificates, and brought them to 
her when she had two of them canceled, and re- 
ceived $1,100 for them. She expressed to Noble her 
intention when she said: “If I should pass away, 
whatever is left from these certificates deliver them 
to the people to whom they have been assigned.” 
The title certainly did not vest in the parties to 
whom the assignments were made, because it was 
expressly stated that it should remain in deceased. 
If the title remained in deceased the transaction 
shows only an intention to make a gift. By the 
terms, understanding and intention of deceased, the 
gift was not to take effect until her death. In such 
case the disposal is testamentary, and not a gift 
(Hart v. Ketchum, 121 Cal. 429, 53 Pac. 931). How- 
ever much we may desire to carry out the intentions 
of deceased, we cannot do so in this case because the 
effect would be to hold valid an oral testamentary 
disposition of her property. 


| 
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Bew Books and Rew Editions. 


A Practical Treatise on the Law of Receivers. By) 
William A. Alderson, of the Los Angeles a) 
Bar. New York: Baker, Voorhis & Co., 

The original edition of the work on tee ion was | 


published in 1887. This was by Charles Fisk Beach, 
Jr. Ten years later Mr. Alderson revised and re- | 


wrote Mr. Beach’s work. Since then the subject | 
has continued to be of so much importance and in- 
terest, and so many new questions concerning it 
have engaged the attention of the courts, that the 
present work has been prepared. It is a bulky vol- 
ume of nearly 1,000 pages, constituting an exhaustive 
presentation of all phases of the subject. Every step 
incident to a receivership proceeding is considered. 
Special consideration has been given to practice and 
procedure, and the elementary and fundamental prin- | 
ciples of receiverships and procedure therein form 
the subject of an entire chapter. All the leading 
cases concerning the law of receivers have been 
given, and when the questions are new or unsettled 
the author has not hesitated to state his views upon 
them. Duplicate references to the reporter system, 
American decisions, reports and State reports, and | 





lawyers’ reports annotated are given in the cita-{ 
tions. The book is not a mere digest, but rather a | 
thorough text-book on the subject which seems likely 
to supplant those now in use. In style it is clear, 
concise and vigorous. 


Jurisdiction and Procedure of the Supreme Court | 
of the United States. By Hannis Taylor, LL. D.| 
Rochester: The Lawyers’ Co-operative Publishing 
Company, 1905. 

This is in all respects an admirable work, written 
by a thorough scholar. It is divided into Part 1, | 
Original Jurisdiction; Part, 2, Appellate Jurisdiction 
Over Ordinary Federal Courts; Part 3, Appellate 
Jurisdiction Over Special Federal Courts; Part 4, 
Appellate Jurisdiction Over State Courts; Part 5, | 
The Great Writs (Mandamus, Habeas Corpus, Pro- | 
hibition, Certiorari, Scire Facias, Ne E-xeat and | 
Quo Warranto), and Part 6, Procedure in the Su- 
preme Court. In treatment throughout it is ad- 
mirably thorough and exhaustive. There is, in 
addition, a preface, giving an outline of leading cases | 
from the organization of the court to the present | 
time. This embraces some sixty-four pages and is a 
very able summary of the leading cases. In a thor- 
oughly excellent introduction on the “ Genesis of the 
Supreme Court,” Dr. Taylor has indicated the pro- 
cess of growth through which the most important 
aspect of that tribunal arose out of the distinctly 
American invention known as constitutional limita- 
tions on legislative power. He shows how that 
invention embodies the fundamental difference 
which divides two kindred political systems, the one 
resting on the sovereignty of the people as expressed 
in written constitutions, the other on the sovereignty 
of parliament. He shows how the Supreme Court 








| federal. 


of the United States is the only court in history 
ever endowed with the right to pass upon the validity 
of a national law, and how that result was a growth 
and struggle, for not until thirteen years after the 
| Organization of the Supreme Court was the attempt 
_ made, in Marbury v. Madison, to put the stamp of 


| nullity upon a national law, and not until twenty 


years after its organization was the first attempt 


| made, in Fletcher v. Peck, to put the stamp of nullity 


upon a State law; in both instances, by reason of 
repugnance to the federal Constitution. The author 
also shows that in the English system such a juris- 
diction could not exist, for the reason that the 
English Constitution imposes no limitations upon 
its legislative assembly; there is no “higher law” 
by which the English courts can test the validity of 
an act of parliament, and Maine says: “ The success 
of the experiment has blinded men to its novelty; 
there is no exact precedent for it, either in the 
ancient or the modern world.” This chapter on the 


| Genesis of the Supreme Court is most enlightening. 
|The entire work is admirable, a monument to the 


author’s learning, patience and industry, and it is 
most strongly commended to the attention of stu- 


| dents of the Constitution and of the system of legal 
| procedure and jurisdiction of which the great and 
| unique tribunal known as the Supreme Court is the 


cornerstone and foundation. 


Constitutional Law In the United States. By Emlin 
McClain, LL. D., Justice of the Supreme Court 
of Iowa. London: Longmans, Green & Co., 1905 
In this work, one of the “American Citizen” 

series, the author has sought to give to non-pro- 

fessional students an intelligent idea of the consti- 
tutional law of the United States, both State and 

While neither a theoretical exposition of 

the general principles of government, nor a mere 

description of the State and federal governments, it 
is an exposition of the principles of an established 

system intended to give an explanation of the im- 

| portant events in the history of our government and 

| the means of intelligently comprehending the prob- 
| lems arising, the solution of which will make our 


constitutional history of the future. The book is 
divided into eight parts, viz.: System of Govern- 
ment, Organization of Government, Legislation, 


Executive Power, the Judiciary, the State and Terri- 








D. & B. 

There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn —the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 


A. A. Scmantz, 
Gen. Supt. & P. T. M. 


DETROIT, MICH. 
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tories, Relations of the Individual to the Govern- 
ment and Civil Rights. As a text-book for students 
Dr. McClain’s work has few equals, and we cordially 
commend it to the attention of all such. 


Chatham. By Frederic Harrison. New York: The 
Macmillan Company, 1905. 


Few scholars in Europe are better equipped than | 
Mr. Harrison to write an adequate biography of | 


William Pitt, Earl of Chatham. In this compara- 
tively small work, of less than 250 pages, he has ad- 


| of Greeks, inspired by boundless confidence and 
| under the leadership of a young king whom they 
| idolized, overcame innumerabie obstacles and ob- 
|tained victory where defeat seemed certain. The 
love story tells of the separation of Clearchus, a 

young Athenian, from Artemisia, his betrothed, on 
| the eve of their wedding. Aided by two friends, a 


| Theban and a Spartan, the young man goes in 
|}search of ‘Artemisia. His search carries him 
| through a series of battles, adventures and exploits 
| that stir the blood and retain the interests to the end. 


mirably condensed the facts pertaining to the career | 


of the great English commoner. The following 
quotation indicates the spirits in which he approached 


his task, and also suggests the stimulating character | 
of his book: “In eight centuries our country has | 


known but four great creative statesmen: men who, 
to use the words of a well-known historian, have 
been ‘ founders or creators of a new order of things.’ 
William the Conqueror made all England an organic 
nation. Edward the First conceived and founded 
Great Britain. Cromwell made the United Kingdom 
and founded our sea power. Chatham made the 
colonial system and was the founder of the empire. 
For good and for evil, through heroism and through 
spoliation, with all its vast and far-reaching conse- 
quences, industrial, economic, .social and moral — 
the foundation of the empire was the work of Chat- 
ham.” The book is divided into twelve chapters and 
an appendix. That its style is admirable need not 
be said, for Mr. Harrison is one of the foremost 
writers and students of England. It is an admirable 
example of condensed history, incisive analysis, keen 
logic and marshaling of facts, and as such is com- 
mended to the thoughtful perusal of every scholar 
and student. 


The Lodestar. By Sidney R. Kennedy. New York: | 


The Macmillan Company, 1905. 
Eleanor Hyde is the Lodestar by which Hamilton 
King, a popular young novelist, steers from the first 
day he sees her. King comes to a New England 


town to gather material for a novel, and when he, 


and his friend Burgess hear of the quiet, uneventful 
life Eleanor leads on her uncle’s farm it is decided 


that as nothing at all may ever happen to her if she | 


remains where she is, to introduce her to May Brin- 


ton, the daughter of a strenuous millionaire, a! 
widower, who has taken a place in the neighborhood | 
So it happens that Eleanor is in- | 
troduced to a wonderful world, in which the serious | 


for the summer. 


business of everybody is apparently to have a good 
time. And something happens to her. What it is the 
reader must discover for himself. The Lodestar is 
a clean, refreshing story, written primarily to amuse. 


That it will fulfil its mission there can be little doubt. | 


The Golden Hope. By Robert H. Fuller. 
York: The Macmillan Company, 1905. 


This is a spirited romance of love and adventure. | 


The background is formed by the Macedonian in- 
vasion of the empire of Darius, in which a handful ' 


New) 


————_4—__—- 
Literary Hotes. 





The Cosmopolitan’s April features include a de- 
tailed account of the Governor Gobel assassination 
episode, not yet ended, by David Graham Philipps; 
a translation of one of Maxim Gorky’s stories that 
the Russian censor refused; a glance at the future 
of vaudeville in America, by Israel Zangwill; “ The 
Story of the Agriculturai Implement Trust,” by Al- 
fred Henry Lewis; an illustrated article on the 
German army manoeuvres, by Poultney Bigelow; 
“The French Mother,” by Pastor Charles Wagner, 
and the first article of a series on the subject of 
“ The Great Sieges of History,’ by Cyrus Townsend 
Brady. In the fiction department Herbert Quick 
begins a serial with a difficult title, ‘‘ The Occultation 
of Florian Amidon,” and there are short stories by 
George Hibbard, Edna Kenton and C. Bryson 
Taylor. 


One of the most widely-discussed addresses of Dr. 
Felix Adler before the Ethical Culture Society was 
that on “ Marriage and Divorce.” The widespread 
interest in this address had led Messrs. McClure, 
Phillips & Co. to bring it out separately in book form 
in brown boards, uniform with their’ Letters From 
a Chinese Official.” Uniform with this will be a 
| volume of Dr. Adler’s thoughts culled from his lec- 
tures, “ Life and Destiny.” 


A literary feature of unusual interest in the April 
McClure’s is George Edward Woodberry’s biographi- 
cal study of Cervantes. It marks the beginning of 
|a series of papers by Mr. Woodberry “on those 
writers why may fairly be called the great masters 
of literature,” those writers “ who have possessed 
in a peculiar degree the power to rise above the 
limitations of a particular time and place, and to 
interpret the common heart and reflect the general 
life of mankind,” e. g., Cervantes, Virgil, Montaigne, 
Shakespeare, Scott, Milton, Goethe. The rest of the 
table of contents includes a very brisk and enlighten- 
ing article on the Astor fortune and how it has been 
accumulated, by Burton J. Hendrick; the latest and 
longest of Lincoln Steffen’s political corruption arti- 
cles, his target being the State of New Jersey; an 
account of his work by the young Labrador physician, 
Dr. Grenfell, who has lately been brought into promi- 
nent notice; a diagnosis of Russia’s ailments, by 
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Perceval Gibbon; the concluding installment of Ed- 
win Lefevre’s tip-top Wall street story, “ The Golden 
Flood.” and other fiction by Mary Stewart Cutting. 
C. E. Hollingsworth, R. W. Child and Larrey 
Bowman. 


Mr. Jack London, whose recent novel, “ The Sea 
Wolf,” is one of the most popular books in the 
United States, has sent to the Macmillan Company 
the manuscript of his new book, “ The War of the 
Classes.” 


Toward the end of May the Macmillan Company 
will publish a novel of Washington society and poli- 
tics, by Foxcroft Davis, entitled “Mrs. Darrell.” 
Mr. Davis will be remembered as the author of a 
previous novel of Washington life, “ Despotism and 
Democracy,” of which the same firm recently issued 
a new edition. 


Major Martin Hume, author of “The Courtship 
of Queen Elizabeth,” “The Love Affairs of Mary, 
Queen of Scots” and “ The Wives of Henry VII,” 
the latter to be brought out this season by McClure- 
Phillips, presided at the dinner given in England 
on January nineteenth in honor of the tricentenary 
of Cervantes. Lord Rosebery, in declining an invita- 
tioh to preside, criticised the spirit that prompted 
the celebration and the people who celebrated by 
saying that those who had not read Cervantes in 
the original did not really know anything about 
him. As far as Major Hume was concerned, there 
could be no one of English extraction with greater 
right to celebrate Cervantes’ birth. Major Hume 
writes Spanish as well as he does English, and is 
one of the leaders of the new literary movement 
in Spain to-day. He has enriched Spanish literature 
with many translations of English classics, and 
could, no doubt, enrich English literature by a bet- 
ter translation of Don Quixote than at present ex- 
ists, should he care to take up the work. Major 
Hume’s family has been connected with the English 
diplomatic service in Spain for over a hundred 
years, and he himself has been in charge of im- 
portant state documents at Simancas. 


The North American Review for April is a num- 
ber of great and varied interest. It contains the 
first fruits of Mr. Henry James’ pilgrimage. of 
observation in his native land after an absence of 
twenty-five years, in the form of a delightful article 
entitled “New England: an Autumn Impression.” 
Dr. Hannis Taylor discloses a serious defect in 
“The American Law of Impeachment.” The Rt. 
Rev. W. C. Doane, bishop of Albany, examines the 





theory and practice of the Roman Catholic church 
in relation to the question of “Remarriage After | 
Divorce.” Karl Blind describes the multiplying signs | 
of “The Coming Crash in Russia.” In “A Dream | 
and a Vision” Ira Seymour Dodd contrasts the 
popular attitudes toward the church and the Bible 
to-day and fifty years ago. Willard French tells of 
the wonderful success of “The Public School Sys- 


tem in the Philippines.” Arnold White discusses 
“Germany’s Real Aim in Foreign Politics.” Apro- 
pos of “The Centenary of Schiller’s Death,” Wolf 
von Schierbrand writes of the career and work of 
the popular German poet. United States Senator F. 
G. Newlands expounds “The Common Sense of 
the Railroad Question.” “The New Monroe Doc- 
trine” is analyzed and criticised from a United 
States point of view by Edward S. Rapallo, and from 
a Latin-American point of view by Domingo B. 
Castillo, formerly under-secretary of State in 
Venezuela. “ Anglo-Indian” sets forth the measures 
which must be taken by the British and Indian gov- 
ernments in response to “The Call of Lord Kit- 
chener” for an effective plan of defending India 
against a possible Russian attempt at invasion. The 
Department of World Politics contains interesting 
communications from London, St. Petersburg, Paris 


and Washington. 


John H. Whitson, the author of “ The Rainbow 
Chasers,” has written in his new book, “ Justin 
Wingate, Ranchman,” another strong western story, 
with spirited and graphic picturing of local condi- 
tions, the agricultural development of a Colorado 
ranch section and the struggle between the ranch- 
men and the farmers: The book contains a strong 
political element, dealing with Colorado politics and 
the fight between cattlemen and irrigationists to 
control the legislature, in which the hero, Justin 
Wingate, becomes the storm centre. The attempt 
of a beautiful, but unscrupulous, woman, who is a 
wrecker of hearts and of men, to influence his vote 
for United States senator, plays an important part. 
Little, Brown & Co. will publish Mr. Whitson’s new 
novel April twenty-second. 


All the novel-reading world loves a lover, es- 
pecially one who, in spite of temporary defeat at 
the hands of intriguing enemies, fights his way to 
the clear regions of self-knowledge and control, 
thus proving himself worthy of the woman of his 
choice. Such a lover Raoul de Chatignac, in Wil- 
liam R. A. Wilson’s new romance, “A Knot of 
Blue,” is said to be. The character delineation is 
said to mark a decided advance upon the author’s 
previous success, “A Rose of Normandy.” Little, 
Brown & Co. will publish Mr. Wrflson’s new book 
April twenty-ninth. 


Hardly a day passes that Miss Lilian Whiting does 
not receive letters or calls from persons who have 
read, and who have been helped by, her exalted 
and noble thought as presented in her books. In 
fact, her new book, “The Outlook Beautiful,” is, to 
some degree, the outgrowth of thought suggested by 
hundreds of letters from strangers referring to 
convictions expressed in several of her preceding 
books — letters vital in their intense interest re- 
garding the mystery of death and the relation 
between the life that now is and that which is to 
come. Little, Brown & Co. will publish “The Out- 
look Beautiful” April fifteenth. 
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Canadian editions of the following of Little, 
Brown & Co.’s spring books have already been ar- 
ranged for: “ My Lady Clancarty,” by Mary Imlay 


Cotswolds,” “Cotswold Village” and “ Moonlight.” 
Several other of this painter’s remarkable etchings 
are also reproduced in black and white in illustra- 


Taylor; “On the Firing Line,” by Anna Chapin|tion of the discussion of his work by Frank New- 
Ray; “Justin Wingate, Ranchman,” by John H.| boldt, who says of his technique: “The irresistible 
Whitson; “A Knot of Blue,” by William R. A.) force with which the correct note is struck reminds 
Wilson, and “The Freedom of Life,” by Annie | us of the certainty of touch of a great violinist.” 
Payson Call. | A. S. Levetus writes of the work of two Russian 


_ |artists, Karl Mediz and Emilie Mediz-Pelikan. Ex- 
In addition to the books promised in their spring | 


| amples of the work of both these painters, who are 
announcement list, The Macmillan Company an-| man and wife, are reproduced in illustration. The 


nounce the following volumes for publication before | work of a decorative sculptor, Miss Ruby Levich 
or during June: “The Game: A Transcript from| (Mrs. Gervase Bailey), is the subject of apprecia- 
Life,” Mr. Jack London’s new novel; “The Toll of|tion by T. Martin Wood. H. Frantz, who con- 
the Bush,” a tale of New Zealand life, by Mr. Wil-| tributed the article on Daumier to the recent sup- 
liam Satchell; “The House of Cards,” by Major John | plement of the Studio, “ Daumier and Gavarni,” 
Heigh; “Sturmsee,” by the author of “Calmire;”| writes of the work of “A Forgotten Artist, Con- 
“China in Law and Commerce,” by Mr. T. R.| stantin Guys,” one of the most interesting and com- 
Jernigan; “Readings in Descriptive and Historical | prehensive recorders of French society under the 
Sociology,” by Professor Franklin H. Giddings of| second empire. New Leaves from the sketch-book 
Columbia University; 25-cent paper editions of| of Donald Maxwell show his delicate command of 
“Poverty,” by Mr. Robert Hunter, and “ Mass and | atmospheric effect and his grasp of geographical 
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Class,” by Mr. W. J. Ghent; “ Primitive Traits in 
Religious Revivals: A Study in Mental and Social 


Evolution,” by Frederick Morgan Davenport, Pro-| 


fessor in Sociology at Hamilton College; “ The War 
of the Classes,” by Mr. Jack London; “ The Free- 
dom of Authority,” by Professor J. Macbride Ster- 
rett; “Outlines of Christian Apologetics,” by Pro- 
fessor Hermann Schultz, translated by Professor 
Alfred B. Nichols of Simmons College; “ The 
Polariscope in the Chemical Laboratory,” by Profes- 
sor George W. Rolfe; “ The Educative Process,” by 
Mr. W. C. Bagley; “ Fenris, The Wolf: A Tragedy,” 
by Mr. Percy Mackaye, author of “ The Canterbury 
Pilgrims ;” “ How to Write: A Handbook Based on 
the English Bible,” by Professor Charles Sears Bald- 
win; and “The Metaphysics of Nature,” by Carveth 
Read, Professor of Philosophy in University College, 
London. 


The International Studio for April shows the 
advance the magazine is making in the direction of 
the topical discussion of artistic matters peculiar to 
American life. The problem of the private garden 
in cities is the subject of an illustrated article en- 
titled “Glimpses of Some City Gardens,” by Alice 
H. Kellogg. In contrast to "this recognition of the 
difficulties met by city people in their effort to add 
some degree of the outdoor world to their intimate 
home life, should be mentioned a description by 


Claude Bragdon, of the Rochester Country Club, an} 


| fact. C. Praetorius contributes an article on “ Art 
|in the Solomon Islands,” and Vittorio Pica writes 
of the work of two remarkable Italian draughtsmen, 
Alfredo Baruffi and Alberto Martini, both of these 
articles being copiously illustrated. Eight illustra- 
tions, mainly in full page, accompany a note on the 
exhibition of the International Society of Sculptors, 
Painters and Engravers, and among other special 
plates are a reproduction of a marine painting by 
R. P. Bonington in the Wallace collection, and a re- 
production in colors of the painting by Hans 
Nowack, “ Street Scene in Bozen.” 


To Dr. Emil Reich’s slashing article in The Con- 
temporary — “ The Bankruptcy of Higher Criticism ” 
—Canon Cheyne replies under a caption equally 
pointed — “ Shall We Put the’ Clock Back in Biblical 
Criticism?” The Living Age reprints these two 
notable contributions to current discussion in its 
numbers for March 25 and April 8. 


McClure-Phillips have added to their spring list a 
book of dramatic sketches dealing with the personal 
and human side of the Russo-Japanese war. It bears 
the title, “The Yellow War;” and the author oc- 
cupies a prominent enough position to be forced to 
conceal his identity under the anonymous signa- 
ture “0.” 





The April Arena is an unusually able number. 
Persons interested in civic righteousness and pro- 


interesting example of this sort of building. The | gressive movements along purely democratic lines 
house was designed by Bragdon & Hillman, archi-| will find a rich fund for thought in the following 
tects, and decorated in wainscoting and mural sten-| papers: “ Law-Makers Who Shame the Republic,” 
cils by Mr. Edward Penfield. Mr. John Lane| by Rudolph Blankenburg; “ Municipal-Ownership 
contributes a “ Personal Note” on Sir Caspar Pur-| and League Organization,” by ex-Mayor Wolstan 
don Clarke and his appointment to the Groner! R. Brown, of Passaic, N. J.; “ What the Second City 
of the Metropolitan Museum of Art. Among the! of Great Britain is Doing for Her People; or, 
special plates in this number are four tinted repro-| Where Municipal-Ownership is in Full Flower,” by 
ductions of etchings and aquatints by Alfred East,| Clara Bewick Colby; “Switzerland and Her Ideal 
comprising his “ Cotswold Farm,” “Storm in the! Government; or, Direct-Legislation in the Alpine 
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Republic,” by O. K. Hewes; “The Second Great 
Struggle Between Autocracy and Democracy in the 
Republic,” by E. P. Powell; “ The First Great Ar- 
bitration Treaty,” by Prof. Edwin Maxey; “The 
Quaker and the Puritan: A Thrilling Passage in 
Colonial History,” by Charles F. Holder, LL.D.; 
“‘Emerson’s ‘ Brahma’; or, The Poet-Philosopher in 
the Presence of Deity,” by H. W. Peck; “ Ryan| 
Walker: A Cartoonist of Social Protest.” This| 
latter paper is an editorial sketch carrying more | 
than a score of Mr. Walker’s boldest cartoons. | 
Among the portraits printed in sepia on India tint | 
paper which adorn this issue is an excellent likeness | 
of Ralph Waldo Emerson, which forms the frontis- | 
piece of the number. The other portraits are ex- | 
Mayor Brown, Clara Bewick Colby and Ryan} 
Walker. 





John Lane publishes the works of the poet Wil-_ 
liam Watson in a two-volume edition, edited and ar- | 
ranged by J. A. Spender. The poems included em- 
brace a larger number of Mr. Watson’s works than 
the former volume which he recently issued and will 
therefore be particularly welcome to his readers. 
Indeed, Mr. Watson’s fastidiousness of self-criticism | 
rendered the “Collected Poems” of 1898, through | 
the many omissions made, a volume practically of | 
selections. 


For those who wish to know more about Maxim | 
Gorky, the Russian writer who has put his life in| 
peril through his efforts in behalf of the people be- 
fore and during the St. Petersburg “ massacre of the 
innocents,” there is a detailed life to be had in Eng- 
lish. It is written by E. J. Dillon, the well-known 
English traveler and journalist, who had unusual 
facilities for gathering his material, both from Gorky 
himself, and his friends. In view of recent events 
the biography of this man —born practically in the 
gutter, reared among the lowest and most vicious 
surroundings —a tramp until almost middle life —| 
who has now won himself a professorship in litera- | 
ture at a leading Russian university, is of peculiar 
interest. | 


other magazine of the month treats of these special 


subjects so fully, or gives so much other useful in- 
formation on a wide range of timely topics. 


—————_4————_. 
Bumorous Side of the Law. 





“Who are those students with books under their 


arms?” 


“ They’re taking up the law.” 

“ And what's the old man in a gown, back of that 
bench doing?” ‘ 

“ Oh, he’s laying it down.” 





Mulcahy was standing on the courthouse steps, 
and a friend remarked that he looked tired. 

“That I am,” he replied. “I was on a jury and 
we was eleven to one, and was out from three o’clock 
yesterday afternoon till nine o'clock this morning.” 

“And who,” said his friend, “ was the pig-headed 
son-of-a-gun that kept eleven gentlemen out all 
night that way?” 

“That was me.” 





The headquarters detective was talking about the 
reliability of witnesses. Suddenly he turned his 
back on his auditors, looked over his shoulder and 
said: 

“ What color is the tie I wear?” 

Most of them gave it up. One thought it was 


|blue and another black. When all had their guess 


the detective turned around with a grin and showed 
a gray tie with a black figure. 

“Now, that’s a point about evidence,” he said. 
“You've all been talking to me face to face for ten 
minutes, and yet you don’t know the color of my 
tie. That would be true with 999 men out of 1,000. 
When I hear a witness go on the stand and describe 
minutely the clothes and general appearance of a 
man whom he has seen only for a few minutes, I 
am pretty sure that he’s lying. When his descrip- 
tion is very general and hazy I think that he’s prob- 


| ably telling the truth.”"— New York Sun. 


Everybody wants to know: What manner of man 
is the Marquis Oyama, the little old Japanese, who, | 
last month, out in Manchuria, won the greatest battle | 
of modern history; what the Lewis and Clark Ex- 
position, about to open, really stands for; how the) 
government got the facts about the beef industry; | 
whether the State of Kansas is putting up a real | 
fight against the Standard Oil Company, or only) 
making a “ bluff;” what Dr. Osler actually said and 
actually believes about men over forty and men| 
over sixty; how it happens that the University of 
Virginia — Jefferson’s University — installs its first 
president on Jefferson’s birthday (April 13) of this 
year; what are the real issues in the Chicago munici- 
pal election; what the trouble is in Austria-Hungary ; 
what Japan’s victory at Mukden signifies. All these 
questions are answered — some in more detail than 





others —in the Review of Reviews for April. No 








Texas’ highest court has decided that in a trial 
for homicide it is error for the presiding judge to 
leave the court room and court house for eight or 
ten minutes while counsel is addressing the jury 
though he leave his daughter on the bench. 


a os 


The obligation of a man to pay for necessaries 
furnished to his wife, with whom he is living, upon 
the theory of implied agency on her part, is denied, 
in Wanamaker v. Weaver ([N. Y.], 65 L. R. A. 
529), where she was amply supplied with articles of 
the same character as those purchased, or was fur- 
nished with ready money with which to pay cash 
for them. A note to this case reviews the other 
authorities on the liability of a husband for neces- 
saries furnished his wife while living with him. 
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